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ABSTRACT 


This volume analyses the different types of post-execution punishments and 
other aggravated execution practices (such as breaking on the wheel) that 
were discussed by contemporaries; the reasons why they were advocated; 
and the decision, enshrined in the 1752 Murder Act, to make two 
post-execution punishments—dissection and hanging in chains—an inte- 
gral part of sentences for murder. After tracing the origins of the 1752 Act 
it then explores the ways that Act was actually put into practice. After 
identifying the dominance of penal dissection throughout the period, it 
looks at change over time—at the abandonment of burning at the stake in 
the 1790s, at the rapid decline of hanging in chains just after 1800, and 
then at the final abandonment of both dissection and gibbeting in 1832 
and 1834. It also analyses the changing attitudes that led contemporaries 
both to advocate the use of post-execution punishments against murderers 
and to suggest that they also be used against other categories of offender, 
but then to turn decisively away from their use. It concludes that the 
Murder Act, by creating differentiation in levels of penalty, played an 
important role within the broader capital punishment system well into the 
nineteenth century, and that both Gatrell’s and Garland’s models of penal 
change need to be modified in the light of this. Although eighteenth- and 
early-nineteenth-century historians have extensively studied both the 
‘Bloody Code’ that made a huge variety of offences into capital crimes, and 
the resulting interactions around the ‘Hanging Tree’, they have largely 
ignored an important dimension of the capital punishment system—the 
courts extensive use of aggravated and post-execution punishments—and 
this book aims to rectify this. 


XV 


CHAPTER 1 


Introduction 


1 Core AIMS 


By analysing the development of attitudes, legislative initiatives and actual 
policies in relation to post-execution punishment and other aggravated 
execution practices, this volume aims to establish the important role the 
criminal corpse played within penal policy in the eighteenth and 
early-nineteenth centuries. A variety of execution procedures, involving 
either a more painful death or further punishment of the criminal’s corpse 
after death (or both), were extensively discussed in this period. Many of 
these were never actually used in England and Wales but a limited range of 
post-execution punishments—most notably dissection and hanging in 
chains—were widely utilized by the courts and the criminal justice 
authorities in various contexts between 1700 and the 1830s. Using newly 
collected data on court sentences involving post-execution punishments 
covering every county in England and Wales, this volume presents the first 
systematic analysis of the ways the use of the criminal corpse added a new 
depth to the capital sanctions imposed on the bodies of offenders in this 
vital period. 

This research forms part of a much broader project funded by the 
Wellcome Trust entitled ‘Harnessing the Power of the Criminal Corpse’, 
which focused mainly on the period from the late-seventeenth to the 
nineteenth century and explored the social, medicinal, symbolic and 
curative power of the criminal corpse, as well as its use for judicial/penal 
purposes. In particular the arguments presented here intersect with those 
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put forward in two detailed studies by other members of the Wellcome 
project team—Elizabeth Hurren’s volume on ‘Dissecting the Criminal 
Corpse’ and Sarah Tarlow’s work on hanging in chains, both of which 
cover much the same sub-period as this volume—the eighteenth and 
early-nineteenth centuries.” These two volumes focus on the journey of the 
criminal corpse after the formal legal process was completed, uncovering, 
for example, the remarkably varied and sometimes central role that penal 
surgeons played in the execution process, and the long-term impact of 
hanging offenders’ corpses in chains at prominent points in the landscape. 
Readers who want to trace the journey, and frequently the diaspora, of the 
corpses of executed criminals after the criminal justice system had made the 
decision to subject them to post-execution punishments should refer to 
Hurren and Tarlow’s work as well as to the broader comparative volume A 
Global History of Execution and the Criminal Corpse edited by Richard 
Ward and the monograph produced by two other scholars who are also 
Wellcome project members, Owen Davies and Francesca Matteoni, enti- 
tled Executing Magic: The Power of Criminal Bodies? This volume, by 
contrast, centres on the criminal justice dimension of post-execution 
punishment and of its less frequently used partner: rituals involving 
aggravated pre-execution practices. It looks at both penal debate and penal 
practices, at the reasons why these punishments were, or were not, adopted 
by the legislature and at the changing sentencing policies that resulted from 
those laws that were eventually passed. Although it also refers to the later 
stages of the criminal corpse’s journey, and occasionally offers insights into 
the discretionary decisions made by those responsible for carrying out 
post-execution punishments (such as the surgeons’ decisions about when 
to use the ultimate punishment of dissection followed by skeletal recon- 
struction and public display) the main aim is to provide, for the first time, a 
detailed history of aggravated and post-execution punishment in an era 
when the latter played an important role in penal policy. 

The resulting analysis, it will be argued, not only adds a vital new 
dimension to the history of capital punishment in the eighteenth and 
nineteenth centuries, but also forces us to reassess some of our broader 
models of penal change and of the logic and chronology of the process by 
which capital punishment was reformed. As we will explore further in 
Sect. 3 of this chapter and the conclusion to the whole volume, historians 
relative neglect of the history of post-execution punishment has led some 
to embrace too simple a model of the transition from a terror-based public 
‘early modern’ phase to a more private and humane ‘modern’ one.’ 


1 INTRODUCTION 3 


Moreover a lack of information and analysis about the timing of the col- 
lapse of the use of certain post-execution punishments has meant that other 
historians have put too much emphasis on the 1830s as the key moment in 
the decline of capital punishment.* Equally the growing use of 
post-execution punishment in later eighteenth-century Britain challenges 
various models of penal change that are based on underlying assumptions 
about long-term unidirectional changes—either in sensibilities towards 
violent punishments, or in the development of new technologies of power 
and social control that focused on the mind rather than the body.” 


2 HUsTORIOGRAPHICAL CONTEXT 


The widespread use of the death penalty and the fact that large numbers of 
offenders were executed on the gallows has long been seen by historians as 
an important (and some would say central) aspect of social relations in the 
eighteenth and early-nineteenth centuries.° ‘The rulers of eighteenth- 
century England’, Douglas Hay argued in his seminal article, Property, 
Authority and the Criminal Law ‘cherished the death sentence .... This was 
the climactic moment in a system of criminal law based on terror’.” The 
large ambivalent crowds that gathered at executions, the problems the 
authorities had in directing them, the painful process of the execution itself 
and the changing attitudes of various social groups to capital punishment 
have also been subjected to detailed analysis, most notably in Vic Gatrell’s 
much acclaimed book, The Hanging Tree. The ‘Bloody Code’, which by 
the mid-eighteenth century had made a huge variety of offences into capital 
crimes, and the subsequent campaign for its reform, have also received 
much attention from historians.” So has the pardoning process which, by 
enabling many capital convicts to avoid the gallows, helped to create one of 
the main paradoxes of the eighteenth-century criminal justice system—that 
while the number of capital offences steadily increased, the number of 
people actually hanged did not.‘ However, historians of crime and justice 
have almost exclusively focused on the breadth of the capital punishment 
system—on the number of offenders who were executed and on the wide 
range of offences for which it was possible to receive the death penalty. By 
contrast they have largely neglected another important dimension—the 
depth of the capital punishment process—that is, the degree to which it was 
not simply about hanging but also about other execution practices that 
either exacted further punishment on the corpse of the offender after their 
death on the gallows, or added aggravation to the sentence by inflicting 
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various forms of pain (such as breaking on the wheel) on the convict before 
his or her life had ended. One of the main aims of this volume is to redress 
this balance. 

Some particular aspects of the history of post-execution punishment in 
this period have already been discussed by historians of the eighteenth 
century. The tiny number of murderers and other capital offenders who 
were subjected to burning at the stake have, for example, recently received 
some attention'! and the much more widely used post-execution punish- 
ments of dissection or gibbeting have been discussed in passing.” 
However, no coherent analysis of this aspect of the capital punishment 
system has yet been written. Although, as we will see in Chap. 2, Randall 
McGowen has recently begun to explore the ways this issue was discussed 
in the first half of the eighteenth century,’* the vast majority of the 
pre-1750 writings that advocated the introduction of more aggravated 
forms of execution have been almost completely neglected by historians'* 
and the few contemporary writers that have been quoted have often been 
written off as ‘foredoomed to failure’ without being systematically stud- 
ied.!® Moreover, the growing depth of capital punishment in the main era 
during which post-execution punishment was a legislatively required and 
frequently used part of penal policy, the period between 1752 and the early 
1830s, has also been largely neglected. The two most important legislative 
moments—the 1752 Murder Act which made the dissection or gibbeting 
of murderers’ corpses compulsory and the Anatomy Act of 1832 which put 
an end to the former practice—have received some attention.'° However, 
no serious discussion has yet been offered of the century-long debate on 
aggravated execution punishments; of the long-term origins of the Murder 
Act and its relationship to the problems created by the growth of the 
Bloody Code; of the many other post-1752 legislative initiatives that 
attempted to introduce (or modify) the use of post-execution punish- 
ments’’; of the reasons why the post-execution punishment regime codi- 
fied in the Murder Act lasted for so long, or of the number and types of 
offenders that were subjected to such punishments between 1752 and 
1832. Whilst the extent of capital punishment has been studied in detail, 
the various ways in which greater depth was added to ‘the spectacle of the 
gallows’ in England has not received anything like the same attention. 

This is surprising for two reasons. First, there was clearly extensive 
contemporary debate about the need to introduce post-execution or 
aggravated execution practices. A very considerable number of early- 
eighteenth-century publications on penal policy argued in favour of 
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(and helped to instigate legislative initiatives designed to introduce) both 
post-execution punishments and other aggravated forms of the death 
penalty such as breaking on the wheel, which were still widely practiced on 
the continent’? but which were not part of customary penal practice in 
England. The much quoted 1701 pamphlet Hanging Not Punishment 
Enough,'? which advocated not only breaking on the wheel but also 
starving to death and hanging in chains, has usually been treated by his- 
torians as highly exceptional. However, (as Chap. 2 will indicate) a closer 
inspection of the pamphlet, periodical and newspaper sources suggests that 
this anonymous pamphlet was part of a much larger and longer-running 
discourse.” Although many of these  late-seventeenth and 
early-eighteenth-century writers discussed the possibility of replacing 
hanging with other non-capital forms of punishment, the starting point for 
most of these works was the writer’s severe doubts about the effectiveness 
of just hanging the offender. ‘Hanging is nothing at all’ a pamphlet rec- 
ommending ‘sharper deaths’ complained in 1695. ‘Much gentler and less 
painful than bed-death’, mere hanging involved ‘so little terror ... in itself? 
that it seemed to the condemned to be ‘a most easy death.””! Four decades 
later this issue was still being widely discussed. The ‘quick dispatch’ of 
hanging, one writer noted was ‘so slight and unterrifying’ that ‘an exe- 
cution that is attended with more lasting torment’ was surely necessary.” 
‘Even the gallows cannot terrify’ the Gentleman’s Magazine observed in 
1738, ‘death without pain can be terrible to none’,?* and this theme that 
‘hanging only signifies nothing’ was echoed in several London and 
provincial newspaper articles that, having first pointed out that ‘the gallows 
will not deter’ went on to argue that ‘these shocking barbarities 
undoubtedly deserve a severer death than bare hanging.” 

Although these writings almost certainly helped to prepare the ground 
for the Murder Act of 1752, the doubts they expressed about the efficacy of 
the gallows were not raised in relation to murderers alone. The ‘shocking 
barbarities’ referred to in the later 1730s were committed by highwaymen, 
and the full title of the 1701 Pamphlet—‘Hanging Not Punishment 
Enough for Murtherers, High-way Men, and House-Breakers Offered to 
the Consideration of the Two Houses of Parliament’—makes it clear that 
aggravated forms of capital punishment and/or post-execution punish- 
ment were also thought by some to be necessary for many offences that did 
not involve the taking of life. Nor did this issue disappear after the 1752 
Murder Act. The context began to change after mid-century. Continental 
punishments such as breaking on the wheel, which were designed to ensure 
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that the convicts ‘felt their death’, were much less likely to be seriously 
advocated after that point, but the possibility of further extending the use 
of post-execution punishments—and particularly of public dissection—was 
still being widely advocated in the late-eighteenth century and beyond. In 
1786 the Prime Minister himself supported a bill introduced by William 
Wilberforce designed to extend the post-execution punishment of dissec- 
tion from murder to several other offences including burglary and highway 
robbery, and similar (if less well-supported) attempts were made in 1796 
and in 1830.?° Although from the mid-eighteenth century onwards critics 
of capital punishment increasingly emphasized the need to replace it with 
non-capital options, such as transportation, life imprisonment with hard 
labour or solitary confinement,” one of the core themes of many 
early-eighteenth-century critiques—that hanging was not punishment 
enough and needed additional post-execution punishments to be attached 
to it—clearly continued to have resonance, and to gain considerable sup- 
port within governing circles, not only in the 1780s and 1790s but also 
well into the nineteenth century (Chap. 4). 

The second reason why it is so surprising that this subject has been 
neglected by historians is that the period from the mid-eighteenth century to 
the 1830s witnessed the high point of post-execution punishment in Britain. 
Following the Murder Act of 1752,” all convicted murderers were either 
dissected or gibbeted, while the latter punishment continued to be used on a 
discretionary basis against considerable numbers of major property offenders, 
as it had been since at least the beginning ofthe century. This meant that large 
numbers of offenders underwent these punishments. In England and Wales 
more than 1000 offenders were dissected or gibbeted under the Murder Act, 
and between 1740 and 1800 another hundred or so were gibbeted for other 
offences.** In most parts of England and especially around London, which 
was the epicenter of the Bloody Code,”” the public would have been all too 
aware of these punishments. The regular use for at least 80 years of formal 
sentences of public dissection, and the widespread eighteenth-century 
practice of hanging the corpses of the condemned on gibbets placed in 
prominent places, meant that post-execution punishment had both a highly 
visible and, in the case of gibbeting, a very long-lasting impact on public life. 
Approaching eighteenth-century London by either road or water usually 
involved passing at least one gibbet (and sometimes several) and the capital’s 
reputation as ‘the city of the gallows’? suggests that post-execution 
punishment was much more important in helping to shape public 
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consciousness than its relatively brief treatment in existing historical work 
would imply. 

In order to redress this imbalance this volume looks in detail both at 
changing attitudes to aggravated and post-execution punishments and at 
the ways those punishments were used by the courts and shaped by the 
judicial authorities. It surveys the different types of post-execution pun- 
ishments and other aggravated execution practices that were suggested by 
contemporaries, the reasons why they were advocated, the debates in 
Parliament about the introduction of such policies, the origins of the 1752 
Murder Act, and the ways that this major legislative initiative was actually 
put into practice. It also analyses the changing use of different 
post-execution punishments over time and the reasons for their final 
abandonment between 1832 and 1834, before then attempting to identify 
the main underlying ideas/presuppositions that led contemporaries first to 
advocate these punishments and then to turn decisively away from their 
use. The English state made a unique attempt to harness the power of the 
criminal corpse in the eighteenth and early-nineteenth centuries and the 
aim of this volume is not only to explore and explain that phenomenon for 
the first time, but also to try to understand the important, but largely 
unexplored, role the Murder Act played within the broader capital pun- 
ishment system well into the nineteenth century. In the process this analysis 
will also suggest that the history of post-execution punishment raises a 
number of important questions about many of the broader models of penal 
change often used by criminal justice historians. 


3 ‘THE BROADER QUESTIONS RAISED BY THE STUDY 
OF POST-EXECUTION PUNISHMENT 


The fact that the origins, nature and role of the Murder Act have been 
relatively neglected by historians partly reflects their deep ambivalence 
towards it, and the awkward questions it frequency raises about the 
frameworks of explanation they have used to account for penal change in 
the eighteenth and early-nineteenth centuries. Neither of the two models 
historians have most frequently used to explain the changing nature of 
capital punishment in the eighteenth and early-nineteenth centuries fits 
comfortably with the increased use of post-execution punishment that 
occurred between 1752 and the early 1830s as a result of the Murder Act. 
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The first of these models is based on the work of Norbert Elias, which 
stressed the important role that cultural values and sensibilities played in 
shaping changes in attitudes to violence.*! Although this model, and in 
particular Pieter Spierenburg’s detailed application of it to the history of 
penal policy, has been subjected to considerable criticism by some histo- 
rians who prefer to stress the role of specific economic, political or gov- 
ernmental factors, it has rightly maintained considerable purchase amongst 
those working on the history of capital punishment. Spierenburg, has 
argued that ‘an original positive attitude towards the sufferings of convicts 
slowly gave way to a rising sensitivity, until a critical threshold of sensibility 
was reached in the nineteenth century—the growth of that sensibility being 
the main reason why aggravated execution rituals and the display of 
criminal corpses were gradually abolished.*” Similarly, Paul Friedland in his 
chapter on ‘Executions in the Age of Sensibilite-—part of a broader study 
entitled Seeing Justice Done; The Age of Spectacular Capital Punishment in 
France—has recently pointed out that ‘in the first half of the eighteenth 
century ... the seventeenth-century ideal of sensibilite, which had originally 
been conceived of as a unique gift of the privileged few, was increasingly 
being understood as a kind of automatic predisposition to compassion, a 
natural human reflex that made it impossible for one human being to 
witness the suffering of another without suffering themselves.’** This idea 
—that the eighteenth century witnessed a growth in sensibility towards 
other’s pain and an increasing desire to put restraints on all forms of vio- 
lence, including those inflicted by the criminal justice system—is, however, 
of very limited use in explaining the Murder Act. If, as John Beattie has 
argued, the more severe and public forms of post-execution punishment 
introduced by the Act were designed, ‘to reassert the centrality of hanging 
and deterrence by terror at the heart of the English penal system,” how 
does this fit with the notion that the eighteenth century witnessed a 
growing sensibility towards violence—a ‘mental sea change’, which con- 
demned cruelty in punishment as fundamentally ‘unacceptable in a civilized 
society’? This idea, which as James Cockburn has pointed out, was widely 
discussed by Enlightenment commentators attempting ‘to distance their 
own era from the violence and insensitivity of earlier ages’*° is extremely 
hard to reconcile with the 80 years of public post-execution punishments 
that followed the 1752 Murder Act. 

The increased use of gibbeting and dissection against murderers and 
property offenders in the period 1752-1832 was, Ruth Richardson has 
recently argued, not only designed to overtly flout the customary concern 
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to honour the bodies of the dead, which manifested itself in contemporary 
funereal rituals, but was also intended, implicitly at least, to deny the soul a 
resting place by refusing to allow the intact burial of the corpse.*” These 
post-execution punishments were essentially acts of violence. This was, to 
quote Richardson, ‘public corpse abuse under the protection and patron- 
age of the state,’ which exposed the dead to public indignity, maltreatment 
and dismemberment.*® The increased use of highly public dissections and 
of gibbeting in the second half of the eighteenth century, and the con- 
tinued use of penal dissection throughout the first third of the nineteenth 
century, raises questions about the ways Spierenburg and others have 
applied Elias’s model to penal policy in England. As Richard Ward has 
pointed out in his recent work on the origins of the Murder Act, ‘by 
imposing a more severe and exemplary form of punishment on convicted 
murderers, the Act in some ways cuts across the growing humanitarianism, 
civility and urbanity which several historians have posited as defining fea- 
tures of penal reform in the eighteenth and nineteenth centuries.’*” 

The other major model of penal change that is widely used by historians 
of this period—Michel Foucault’s notion that elaborate and violent forms 
of public execution were increasingly regarded as both unnecessary and 
dysfunctional as forms of governance after the mid eighteenth century— 
also offers little help in explaining either the passing of the Murder Act or 
the growing use of public post-execution punishments in the 80 years that 
followed it.*° Foucault’s model of a transition from punishments centred 
on the body to those designed to discipline and reshape the mind has much 
to offer, but the transition was not as smooth or as unproblematic as he 
implies. His failure to address the questions raised by the passing of the 
Murder Act has made his work less applicable to the English case. His 
portrayal of the transition in penal policy from ‘an art of unbearable sen- 
sations’ to ‘an economy of suspended rights’ may or may not fit the evi- 
dence in France, but the work presented here suggests that when applied to 
England his ideas fit poorly with the chronology of change and have an air 
of inexorability that does not fit well with the evidence.*! After his famous 
opening description of the tortured public dismemberment of Damiens in 
1757, Foucault argued that ‘a few decades saw the disappearance of the 
tortured, dismembered, amputated body ... exposed alive or dead to public 
view. The body as a major target of penal repression disappeared. By the 
end of the eighteenth and the beginning of the nineteenth century, the 
gloomy festival of punishment was dying out.’ Yet while, as we will see, 
this chronology has at least some resonance with the history of gibbeting in 
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England, it does not explain the continuance of highly public criminal 
corpse dissections throughout the first three decades of the nineteenth 
century. The history of capital punishment, and the role of post-execution 
punishment within it, are more complex and less unilinear than this model 
suggests, and for this reason the conclusion to this volume will also argue 
that David Garland’s model of changing ‘modes’ of capital punishment 
(which borrows quite heavily from Foucault) may need to be rethought.** 

In his seminal paper ‘Modes of Capital Punishment; The Death Penalty 
in Historical Perspective’ Garland’s analysis of the period from the six- 
teenth to the nineteenth centuries distinguishes two specific, and ‘sharply 
differentiated’ modes of capital punishment—the ‘early modern’ and the 
‘modern’—each of these modes being associated not only with different 
periods but also with distinctive forms of social organization and state 
development.** The ‘early modern’ mode was, he argues, characterized by 
the depth and intensity of the capital punishment rituals used across 
Europe, seen in the horrifying and extended execution and post-execution 
practices and in the use of elaborate and varied public ceremonies designed 
to proclaim the power and sovereignty of the state during a period when it 
was often weak and vulnerable.“ Needing to develop tactics that would 
strike fear into the hearts of their enemies, early modern states were end- 
lessly inventive in their elaboration of these execution processes and in 
ensuring that the bodies of the most serious offenders continued to be 
punished even after they were dead.*° This ‘old ... early modern style’ of 
death penalty had disappeared, Garland argues, by the early-nineteenth 
century and was replaced by what he terms the ‘modern’ mode in which 
capital punishment was used less extensively and had much less depth as a 
process. As the death penalty changed from being a vital instrument of rule 
to becoming simply another potential sanction amongst a range of penal 
options, the use of capital punishment was largely confined to cases 
involving murder or treason. It also became increasingly private and 
humane as elements of aggravated or post-execution punishment were 
abandoned. In Garland’s analysis this ‘long-term movement toward a more 
restrained, refined and reduced death penalty’ followed a definite ‘devel- 
opmental pattern’ linked to state formation, rationalization, liberalization 
and democratization’ as well as to the broader processes of ‘civilization and 
humanization.”*” However, this two-phase model pays little attention to 
the potentially unique nature of the long eighteenth century as a separate 
era in British penal history. 
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Detailed work by historians of the long eighteenth century has already 
established that the English criminal justice system developed a number of 
important new characteristics during that period. Execution rates, which 
had peaked at very high levels in the late-sixteenth and early-seventeenth 
centuries, had fallen to unprecedentedly low levels by the early-eighteenth 
century.** However, the same period witnessed the growth of the so-called 
‘Bloody Code’ as a succession of parliamentary acts rapidly increased the 
number of relatively minor offences that could be punished by death.*” The 
long eighteenth century also witnessed the creation of a much more finely 
differentiated punitive system. The penal regimes of the sixteenth and sev- 
enteenth centuries had relied mainly on physical punishments such as 
whipping, branding and hanging, but the introduction, and widespread use, 
of transportation and imprisonment in the eighteenth century added new 
flexibility to the sanctions available and encouraged the growing use of 
pardoning in capital cases.°° Moreover, as will become clear as this study 
unfolds, the period from the late-seventeenth century to the early years of 
the nineteenth also witnessed a considerable expansion in the depth of 
capital punishment. Aggravated pre-execution techniques were much dis- 
cussed and two forms of post-execution punishment were increasingly used 
as the century progressed, creating (for murder at least) a new level of 
differentiation within the capital punishment system that paralleled the 
similar change that took place amongst non-capital sanctions as the new 
intermediate sanctions of transportation and imprisonment came to dom- 
inate punishments for property crime.°' When this new post-execution 
punishment-based perspective is added to the detailed work already done by 
a wide range of eighteenth-century criminal justice historians,°? it becomes 
clear, I will argue, that we need to rethink Garland’s two-stage model and to 
acknowledge that the period from the late-seventeenth century to the early 
nineteenth was a distinct phase in the history of capital punishment rather 
than just a time of gradual transition from an early modern to a modern 
mode.’ 

The study of post-execution punishment also raises important questions 
about the very different perspective offered by Gatrell in his influential book 
The Hanging Tree.”* Gatrell’s explanation of the transformation of capital 
punishment policies contrasts sharply with that put forward by Garland. The 
latter focused primarily on the long-term forces behind changing capital 
punishment practices. The transition from early modern to modern modes 
occurred, Garland argued, ‘within a larger arc of development’ and of 
state transformation, as ‘the newly stabilized states of the late-seventeenth 
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century gave way to the enlightened monarchies of the eighteenth century 
and eventually to the unified and bureaucratized nation states of nineteenth 
century Europe’.°° Gatrell, by contrast argued for extreme discontinuity as 
the key to understanding penal change, at least in England. ‘There has been 
no greater nor more sudden revolution in English penal history’, he argued, 
‘than this retreat from hanging in the 1830s,’ and that retreat was quite 
simply, in his view, a short-term reaction to the very high numbers of 
convicts being sentenced to death in the 1820s and the impossibility of 
hanging significant proportions of them without alienating public opin- 
ion.°° For Gatrell this was a dramatic watershed and was very definitely not a 
product of the medium- to long-term factors foregrounded by Foucault, 
Elias, Spierenburg or Garland. The capital code ‘did not collapse because of 
a revolution in sensibilities’ he argued, but rather ‘there was a revolution in 
sensibilities because the code was collapsing already.” However, as 
Chap. 3 will make clear, fundamental changes in the use of post-execution 
punishments, in hanging policies and in the use of techniques such as 
scene-of-the-crime hangings had all occurred during the half-century before 
Gatrell’s watershed. The analysis presented here, I will suggest in the final 
chapter, therefore gives considerable further weight to the recent critiques 
of Gatrell’s work produced by Simon Devereaux and others.°* Moreover, 
another weakness of Gatrell’s watershed theory—his failure to address the 
fact that it lacks any real purchase as an explanation of the decline of capital 
punishment elsewhere in Europe—is also highlighted by another broad 
sub-theme that gradually emerges from this volume. Although significant 
differences between British and continental practice can clearly be identi- 
fied, overall the detailed study of aggravated and post-execution policies 
presented here suggests that the English capital punishment reform process 
was much less dissimilar to that found on the continent than either con- 
temporary commentators or many subsequent historians have assumed. 

In exploring both the widespread advocacy of torment-based aggra- 
vated execution techniques in the first half of the eighteenth century, and 
the large-scale compulsory use of post-execution punishment in the 
80 years after the Murder Act, this study is therefore focusing on aspects of 
punishment policy that offer a rare opportunity to test the applicability and 
explanatory capacity of the broader models of penal change on which 
historians of the period have mainly founded their ideas. In the process it 
will also offer new perspectives on the Murder Act itself, the passing (and 
timing) of which has proved difficult for historians to fully explain. In his 
article on ‘Punishment and Brutalization in the English Enlightenment’, 
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for example, Cockburn concluded that ‘no single episode better illustrates 
the inconsistencies and contradictions implicit in attempts to accommodate 
the “traditional” and “enlightened” strands of eighteenth-century penal 
thinking than the Murder Act’... The timing seems ... extraordinary’.°” 
Philip Rawlings also found the Act problematic and contradictory. ‘In spite 
of the Murder Act’, he observed, ‘there was generally a shift away from 
such calls for increased severity by mid-century’.°° However, through an 
exploration of the Act’s key role in creating a new scale of capital pun- 
ishment penalties by introducing a significant differentiation between the 
forms of execution used on property offenders and those imposed on 
murderers, this volume will suggest that the Act was neither inconsistent 
nor contradictory. On closer study, it will be argued (Chap. 5), it is clear 
that the Murder Act was both a logical extension of the Bloody Code, and 
played an important role in legitimizing and maintaining that code. 


4 PLAN OF THE BOOK 


Five major types of mainstream criminal prosecutions sometimes resulted 
in sentences involving aggravated or post-execution punishments during 
these years—trials for high treason; for petty treason; for piracy and other 
crimes on the high seas tried by the Admiralty Courts; for murder; and for 
capital property offences deemed heinous enough by the Assizes or Old 
Bailey judges to be worthy of gibbeting as well as hanging.°' The final two 
categories in this list—murder and major capital crimes against property— 
attracted by far the most debate about the need for aggravated or 
post-execution punishments and accounted for the vast majority of the 
criminal corpses that were eventually subjected to those processes (as the 
statistics discussed in Chap. 3 will indicate). These two categories were also 
the primary targets of the most important legislative initiatives involving 
the extension of post-execution punishment that were discussed during this 
period—the Murder Act of 1752, which made dissection or hanging in 
chains compulsory for those found guilty of homicide, and the unsuccessful 
Dissection of Convicts Bill (passed by the House of Commons but not by 
the Lords in 1786) that attempted to extend the former punishment to the 
corpses of executed burglars, robbers and other offenders. The bulk of this 
book will therefore focus on these final two categories and to a lesser extent 
on the practice of burning offenders at the stake either for specific types of 
murder—the killing of a husband or master—or for property crimes related 
to coining. The relatively small number of cases involving aggravated 
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execution and post-execution practices in relation to treason and to 
Admiralty Court offences will not receive the same level of attention here, 
but will be included in the statistical analysis (Chap. 3) and the discussion 
of penal change in order to offer a more fully rounded model of the rise and 
fall of pre- and post-execution punishment between 1700 and the 1830s. 

After briefly reviewing the use of post-execution punishments before 
1700 in the final section of this chapter, the study will then move on in 
Chaps. 2, 3 and 4 to look in detail at the period from 1700 until the final 
abandonment of the two main post-execution punishments—dissection 
and gibbeting—in the 1832 Anatomy Act and the 1834 Act for the 
Abolition ‘Hanging the Bodies of Criminals in Chains’.°* Drawing on all 
the available forms of contemporary discourse—pamphlets, works by legal 
commentators, articles in newspapers and periodicals, judge’s comments, 
parliamentary debates and reports etc.—Chap. 2 will trace the chrono- 
logical development of the debates about the introduction of either 
aggravated pre-execution policies or about the post-execution punishment 
of the criminal corpse, particular attention being paid to the key moments 
when legislative change was either achieved or seriously debated. It will 
focus on the period from the 1690s to the passing of the Murder Act of 
1752, when a wide variety of aggravated and post-executions punishments 
were discussed, and will end with an analysis of the reasons for the passing 
of the 1752 Act, which made dissection and hanging in chains a formal part 
of sentencing policy for the first time. In Chap. 3 the analysis will shift 
temporarily from discursive formations and legislative initiatives to the 
actual decisions made by the courts. The primary focus will be the period 
from 1752 to the 1830s and the use that the courts made of sentences 
involving post-execution punishments in the key period between the 
Murder Act and its repeal. A previously neglected source—the Sheriffs 
cravings—will be used to create a detailed statistical analysis of two broad 
patterns: changes across time in the use of punishments such as gibbeting 
and dissection, and geographical variations in sentencing policies. Chapter 
4 analyses the same period but moves from this quantitative focus on the 
patterns of court decision making back to a qualitative study of changing 
discourses and debates about policy. It focusses on the key developments of 
the period between the passing of the Murder Act and its repeal in 1832, 
particular attention being given to both the later eighteenth- and 
early-nineteenth-century debates about extending the post-execution 
punishments laid down in the Murder Act to include major property 
offences, and the growing doubts about gibbeting, and eventually about 
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dissection, which culminated in the final abandonment of post-execution 
punishment in the early 1830s. The conclusion then highlights the various 
ways in which the study of the punishment of the criminal corpse and of 
aggravated execution policies challenges both the eighteenth-century 
reformers own key ‘civilizing’ narrative, and many of the models modern 
historians have developed about the chronology of penal change. It also 
explores the relationship between changes in the quantity of capital pun- 
ishment (i.e. in the frequency of executions) and changing policies in 
relation to the quality of that punishment (i.e. in the level of post-execution 
punishments inflicted on the corpse of the condemned), and argues that, 
right up until the penal reforms of the 1830s, post-execution punishment 
was seen as an important part of the penal landscape and as a vital means of 
differentiating between the punishment of murder and that of other more 
minor capital crimes. 


5 Post-EXECUTION PUNISHMENT BEFORE 
THE EARLY-EIGHTEENTH CENTURY 


A variety of different forms of post-execution punishment and of aggra- 
vated execution practices that often involved further punishment of the 
convict’s corpse after death were used in England in the period leading up 
to 1700. However, outside cases involving treason or petty treason, the 
repertoire of such punishments was much smaller than that found in most 
other European countries, and the options that were available in England 
were also used much less frequently with one notable exception—a brief 
period in the mid-sixteenth century when large numbers of British heretics 
were burnt at the stake (a punishment deemed particularly appropriate 
because it was also an effective post-execution punishment leaving no 
remains for burial).°* The execution practices used in medieval England are 
difficult to analyse because they were poorly documented, often 
non-statutory and sometimes highly localized. It is unclear, for example, 
whether the practice of executing felons by drowning, found in 
fourteenth-century Kent, was also in use elsewhere.°* Some long- 
established local practices such as the Halifax ‘gibbet, a relatively 
humane mechanism very similar to a guillotine, continued to be used fairly 
extensively until the mid-seventeenth century." Everywhere else in 
England and Wales beheading, which was regarded throughout Europe as 
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involving less dishonour than hanging, was usually reserved for high status 
offenders.°° 

Pieter Spierenburg’s suggestion that prolonged death on the gallows 
was ‘practically unknown’ in early modern England slightly exaggerates the 
differences between Britain and the continent.®” The practice of boiling 
convicted poisoners to death, for example, was briefly given statutory 
backing in 1531 and several offenders, including a Norfolk maid-servant 
who had poisoned her mistress, suffered this punishment before the statute 
was repealed in 1547.6" Later attempts to revive it were not, however, 
successful®’ and although examples of the hand of the condemned being 
cut off and nailed up in a public place can be found in sixteenth-century 
England, and as late as the mid-eighteenth century in Scotland, there can 
be no doubt that by the later seventeenth century aggravated forms of 
execution designed to torment the convict were very rare in England, 
unless the offender had committed a treasonable offence.” Historians 
working on early modern punishment in continental countries such as 
Germany, Holland and France—where breaking on the wheel, boiling and 
burning, not to mention burying alive, starving to death and drowning 
often remained in use well into the eighteenth century and beyond’'— 
have therefore drawn a very different picture to those working on England 
and Wales. In the later sixteenth and seventeenth centuries the English 
gradually extended their use of two forms of aggravated execution—gib- 
beting and dissection—that were not based on increasing the torment 
experienced by the condemned, but were entirely post-execution punish- 
ments targeted at the criminal corpse. These punishments, far from fading 
away, were growing in importance by the early-eighteenth century. 
Although, as we will see, many early-eighteenth century English com- 
mentators argued vehemently for the introduction of continental 
torment-inducing execution practices, they were not successful. 
Post-execution dissection or hanging in chains remained the central forms 
of aggravated execution procedure acceptable to those who shaped English 
capital punishment procedures in relation to murderers and property 
offenders throughout the eighteenth century. 

Both of these punishments had long histories by 1700. Gibbeting for 
both murderers and other heinous offenders such as violent robbers had 
been practiced since at least the thirteenth century.” The precise methods 
by which offenders were gibbeted (or hung in chains as the process was 
more commonly described) and the various policies that were developed in 
relation to location, construction and so forth will be not discussed in detail 
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here because Sarah Tarlow’s forthcoming book Hung in Chains; The 
Golden and Ghoulish Age of the Gibbet in Britain will deal with this subject 
in detail. However, the core characteristics of gibbeting—the secure and 
highly visible suspension of the corpse in a public location (and often for 
many years) in order to create a lasting warning and example, were well 
established by the seventeenth century.’* In the later Middle Ages the 
gibbeting of the condemned while they were still alive was occasionally 
used to punish particularly heinous premeditated murders,”* but there is 
no serious post-1600 evidence of this in England.”° The English were not, 
however, averse to such practices when they dealt with colonial slaves. 
Following a slave rebellion in 1736 the authorities in Antigua burned 
fifty-eight rebels alive and broke five of them on the wheel, while a further 
six were reported to have been ‘hung in chains upon gibbets and starved to 
death (of whom one lived nine nights and eight days without any suste- 
nance)’. After death their corpses were subjected to further punishment as 
‘their heads were then cut off and fixed on poles, and their bodies burnt’.”° 
Since convicted slaves were also starved to death on gibbets or had their 
heads displayed on poles in many other eighteenth-century British colo- 
nies, even though their offences were often more routine,’’ the boasts of 
many eighteenth-century English writers that, in contrast to ‘the scenes of 
barbarity ... so often exhibited’ on the continent, ‘such tormenting and 
lingering deaths cannot mix well with our constitution,’ need careful 
evaluation. Englishmen may have been fond of highlighting ‘the lenity of 
our laws, the boast and felicity of our constitution’, but their unwillingness 
to embrace torment-based execution practices was highly dependent on 
context, even though they steadfastly refused to acknowledge this.” This 
said, however, in England and Wales at least the rhetoric was usually 
matched by the reality, and gibbeting remained very much a 
post-execution punishment until it was completely abolished in 1834. 
Before the Murder Act of 1752 hanging in chains, as gibbeting was 
most commonly termed, even though it usually involved the use of a metal 
cage, was based on customary law and more specifically on the belief that 
the bodies of condemned men were at the King’s disposal.” It was 
imposed by a form of executive order on the basis of customary procedure, 
rather than being laid down by statute as a formal punishment, and it is 
unclear whether it was always (or even usually) recorded in court when 
sentence of death was passed.’ This doubt about the proportion of gib- 
betings that were announced by the judges and therefore formally recorded 
in the surviving assize records, makes it very difficult to gauge how 
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frequent the practice was in the late-sixteenth and seventeenth centuries. 
On the basis of finding only one instance in the assizes records of the five 
Home circuit counties between 1559 and 1625, and just a single isolated 
example in the seventeenth-century Oxford Circuit records, Cockburn has 
argued that gibbeting was uncommon before the eighteenth century.*! It 
is possible, however, that it was quite frequently not recorded by the 
courts’ clerks and therefore largely invisible to the historian because other 
non-court sources, such as newspapers, which would later record such 
events quite extensively, were not in existence until the final years of the 
seventeenth century. Gregory Durston has argued, by contrast, that gib- 
beting was ‘common practice in heinous cases’ long before the eighteenth 
century, and although he only quotes a few examples, such as the gibbeted 
corpse described in Pepys’s diary in 1661, Hartshorne’s work on the period 
1671-1690 which includes four well-evidenced cases of murderers being 
gibbeted in various parts of England, suggests that by the final third of the 
century this practice may well have been fairly widespread.*” As we will see 
in Chap. 3, gibbeting was fairly common by the time fuller newspaper 
coverage developed in the early-eighteenth century and may well have 
reached an all-time peak in the 1740s. Moreover, as soon as newspapers 
and printed Ordinary’s Accounts become available towards the end of the 
seventeenth century reports of the gibbeting of London thieves and 
murderers immediately began to appear. In 1691 the Ordinary’s Accounts 
describes the gibbeting at Mile End of the murderer James Selby and five 
years later the same source, and a London Newspaper—the Post Man, 
reported the gibbeting of Thomas Randall for murder and highway rob- 
bery at Kingsland ‘where he is to hang in irons till his body be con- 
sumed’.** The Ordinary’s Accounts of the hanging in 1684 of a notorious 
London highwayman and murderer reported that after his execution his 
body was ‘cut down and put into a frame of iron ... and afterwards hung up 
again on the gibbet’, giving further credence to the French visitor Henri 
Misson’s observation in the late 1690s that ‘robbers in the highway that 
have doubled their felony by the addition of murder to theft’ usually had 
their bodies enclosed in ‘several iron hoops’ and exposed ‘upon the 
gibbet’.** 

The Admiralty Courts were also making quite widespread use of gib- 
beting by the beginning of the eighteenth century—a tradition that seems 
to have been a longstanding one and had originally included Admiralty 
courts outside London.** Two very different forms of post-execution 
gibbeting were used by the Admiralty courts when they punished offenders 


1 INTRODUCTION 19 


for capital crimes committed in a maritime context. First, the bodies of all 
those hanged by the court were secured and left well below the high tide 
mark for three consecutive tides. Then, if selected for further punishment, 
the corpse would be hung in chains at a more permanent site on land. In 
July 1700, for example, ten pirates were hanged at Execution Dock on two 
gibbets specially erected ‘within flood-mark’, two of whom were then 
‘carried down in a boat in order to be Hang’d in Chains; one of them at 
halfway Tree between this City and Graves-End, and the other at the 
Hope’.*° In the same month the London newspapers also reported the 
gibbeting at Mile End of two offenders found guilty of murder by the Old 
Bailey judges,*” and since we also have evidence of two further gibbetings 
in metropolis in 1700 and 1701—one being the hanging in chains of 
Captain Kidd at Tilbury**—gibbeting was clearly established as a fairly 
frequent metropolitan occurrence by the end of the seventeenth century, 
even though the precise numbers of involved, and how those numbers 
varied between that century and the eighteenth, remain very difficult to 
establish. 

The post-execution dissection of the condemned person’s body (the 
detailed history of which is the subject Elizabeth Hurren’s recent vol- 
ume)’ also developed as a significant element of capital punishment 
procedures in the early modern period. Much of the original impetus for 
this development came from medical institutions. As medical training 
gradually became more sophisticated in the early modern period and as the 
study of anatomy rose in importance because of the growing belief that it 
was a vital part of a surgeon’s training,”’ corpses came to be increasingly 
seen as valuable commodities and the bodies of executed criminals began 
to have a significant role in the mixed (and often makeshift) economy that 
developed to supply cadavers to those who needed them.”! The custom of 
giving the corpses of executed criminals to selected members of the 
medical profession was well established by the late-seventeenth century.” 
As early as 1506 the Edinburgh Guild of Surgeons and Barbers was granted 
the body of at least one executed felon a year, and in 1540 the newly 
formed London Company of Barbers and Surgeons was given the annual 
right to four such corpses.?* In the following decade a similar level of 
provision was made available to Caius College Cambridge and by the 
mid-1560s the Royal College of Physicians had also been granted the 
bodies of four of those ‘condemned and put to death for Theft, Murder or 
any other Felony’ in the City of London, Middlesex ‘or anywhere else 


20 =P. KING 


within 16 miles of the said City’. This was increased to six bodies in 1641, 
the entire county of Surrey being added to the catchment area.”* 

The transformation of the surgeons’ involvement in the execution 
process—from the marginal, sporadic and scarcely visible role they played 
in the sixteenth century to the very different, official and highly visible role 
they regularly enacted after the Murder Act—was a lengthy and uneven 
process. The surgeons’ need for cadavers drew them gradually, but inex- 
orably, into a deeper involvement in the criminal justice process. In the 
sixteenth and early-seventeenth centuries the surgeons took such a small 
proportion of the very large number of bodies that died on the gallows that 
their profile remained extremely low and they experienced very little hos- 
tility.” However, as the number of felons being executed fell drastically in 
the mid- to late-seventeenth century,”® and as the surgeons’ increasing 
needs continued to stimulate the market in corpses, the activities of the 
surgeons and those they employed to collect the bodies of the condemned 
from the gallows became more conspicuous and began to draw the anger 
of the crowd. By the end of the seventeenth century, Jonathan Sawday has 
argued, a ‘crisis in the provision of corpses for the various anatomy schools’ 
was beginning to develop.” Though we know very little about the precise 
number of criminal corpses that were being used by the surgeons at this 
point, they were clearly not confining themselves to the quotas formally 
allowed them by the authorities. By the 1690s there is evidence that some 
of the condemned were selling their bodies to the surgeons before their 
executions,” and in 1700 a foreign observer noted that that if any bodies 
were left unclaimed by family or friends after an execution they were ‘sold 
to the surgeons to be dissected’.””? Their growing visibility in the 
early-eighteenth century, combined with that the fact that the surgeons 
increasingly paid their beadles and porters considerable sums to also collect 
the corpses of criminals who did have family and friends (who were 
themselves often deeply opposed to dissection), played a key role in cre- 
ating the conflicts expressed in the Tyburn riots against the surgeons that 
Peter Linebaugh has shown were so frequent in the first half of the eigh- 
teenth century.'°° 

However, the hostility of the crowd was not the only problem the 
surgeons faced in their attempts to obtain the corpses of criminals executed 
at Tyburn. They also competed between themselves. In 1710 the President 
of the London College of Physicians expressed anger at ‘the connivance of 
the Sheriffs Officers’ who allowed a body that was supposed to be given to 
the College ‘to be violently taken away and carried to St. Thomas’s 
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Hospital where it was privately dissected’.'°’ By the 1720s the College of 
Physicians was so angry at the failure of the sheriffs officers to actively assist 
them in securing even the small number of criminal corpses they were 
legally entitled to, that they obtained specific orders from the City 
authorities in an attempt to ensure that they were given that assistance. The 
battles between the crowd and the surgeons, and between the rival groups 
among the anatomists themselves, continued despite the City’s interven- 
tion and the notices they put into the papers threatening to prosecute 
under the Riot Act. However, the College of Physicians bitter complaints 
in 1720 that ‘the Sheriffs Officers pretend that they are not obliged to 
secure and detain such bodies for the College’,'°” suggest that the problem 
lay partly in the surgeon’s ambivalent status within the criminal justice 
system in the years before the Murder Act. 

Although Ruth Richardson has argued that the privileged access to 
criminal corpses given to the surgeons from the sixteenth century onwards 
meant that ‘dissection became recognized in law as a punishment’ and that 
‘dissection was added to the array of punishments available to the 
bench’,'°? in practice the situation was much more fluid. As Sawday has 
pointed out, dissection had only a ‘quasi-legal status’ until the Murder Act 
and the terms ‘penal dissection’ or ‘penal anatomy’ can therefore only be 
properly applied to the situation after that act. Before 1752 dissection very 
rarely, if ever, appeared in the formal sentences recorded by the courts, but 
this did not mean that it had no impact on the experience of the con- 
demned or on thinking about penal policy. The post-execution punish- 
ments of dissection and hanging in chains were well established by 1700 as 
the main forms of aggravated death penalty imposed on murderers and 
property offenders. However, their supremacy was not assured at this 
point. Several waves of pamphlets and articles explored various other 
options during the first half of the eighteenth century, many of which 
argued strongly for more continental (and from the point of view of the 
condemned more painful) solutions, and it is to these works that we now 
turn in Chap. 2. 
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CHAPTER 2 


‘Hanging not Punishment Enough’: 
Attitudes to Aggravated Forms 
of Execution and the Making 
of the Murder Act 1690-1752 


] INTRODUCTION AND HISTORIOGRAPHY 


The majority of the small group of historians who have written on the history 
of capital punishment in the early-eighteenth century has given relatively 
little attention to those contemporaries who advocated increasing the 
severity of capital punishment and/or adding post-execution punishments 
to it. Leon Radzinowicz, for example, only refers to two pamphlets, the 
anonymous Hanging Not Punishment Enough (1701) and George Ollyffe’s 
Essay ... to Prevent Capital Crimes (1731), which both advocated extreme 
forms of execution that also had elements of post-execution punishment 
inscribed within them, such as breaking on the wheel or gibbeting and 
starving to death. He then writes these ideas off as completely irrelevant 
because ‘the system they devised was utterly foreign to the spirit of the 
English people and so foredoomed to failure’.' While rightly rejecting 
Radzinowicz’s teleological framework, John Beattie also confined his dis- 
cussion of this issue to these two pamphlets and two or three other pieces— 
most notably Nourse’s comments published in 1700—and therefore pro- 
vides only a preliminary analysis of contemporary ideas about the possibility 
of increasing the use of aggravated execution practices and/or post- 
execution punishment.” Randall McGowen’s important work on ‘The 
Problem of Punishment in Eighteenth-Century England’ offers a more 
detailed exploration of the fluid range of penal ideas and proposals that were 
circulating in the first half of the century.* The three most common themes 
in these writings, he suggests, were dismay at the failure of the gallows, 
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belief in the potential of imprisonment with hard labour and criticism of the 
negative effects of prisons as they were currently managed, but he also dis- 
cusses the role played by aggravated forms of capital punishment.* By 
drawing on a handful of newspapers and monthly periodicals, as well as the 
pamphlets already referred to, McGowen provides a much more nuanced 
analysis of contemporary penal discourse, but within this he also tends to 
marginalize, or at the very least downplay, the possibility that in the first half 
of the eighteenth century aggravated forms of capital punishment were still a 
viable option, a real (if eventually rejected) penal policy alternative. His 
discussion of ‘Hanging not Punishment Enough’ and Ollyffe’s 1731 pam- 
phlet stresses their modest and apologetic tone, and concludes that they were 
‘scarcely ringing endorsements of severity’. Moreover he does not include 
aggravated execution practices as one of the three common themes that 
regularly appeared in writings about punishment, arguing instead that these 
‘extreme and unusual measures’ played a significant role only occasionally at 
moments of crisis or of frustration at the failure of current policies. Through 
a detailed survey of the debates about post-execution punishment and 
aggravated execution policies that arose in the period between the 
mid-1690s and the end of March 1752—when the Murder Act was passed 
by Parliament—the analysis presented here aims to reassess the views of these 
historians by recovering and analysing the chronological rhythm of the 
debate, the extent of its impact and the changing forms of aggravated 
punishment that were most frequently advocated at different points. It then 
concludes by suggesting a different way of thinking about why the Murder 
Act was passed, which integrates the Act more fully within the overall history 
of the Bloody Code. 


2 THE STRUCTURE AND DEPTH OF CONTEMPORARY 
DISCOURSE 


The first important finding that emerges from the research presented here 
is the sheer depth of material that a survey of contemporary discourse can 
uncover, now that a reasonable proportion of eighteenth-century news- 
papers, periodicals and pamphlets can be keyword searched—a facility 
unavailable to earlier historians. The sources remain extremely patchy for a 
number of reasons. Surviving runs of newspapers and periodicals have 
many gaps. Many of the provincial (and some of the London) newspapers 
are still not available for online keyword searching and even when searches 
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are possible they do not, of course, pick up all the relevant references.” 
Finally, it appears that not all the relevant pamphlets have survived. For 
example, the ‘Register of Books Published in April 1733’ printed in the 
Gentleman’s Magazine included reference to a work that does not appear 
to have survived entitled Some Reasons, in a Letter to a Member of 
Parliament, setting forth the Defect of our laws in the Punishment of 
Execrable Murders, and for Changing that of Hanging into something more 
Severe. We may never know, therefore, what specific punishment this 
author advocated. However, even though we do not have access to all the 
relevant material, it is clear that a wide range of writings that included 
discussions of, and recommendations about, the introduction of 
post-execution and aggravated execution options were published between 
1700 and 1752. 

A total of twenty-nine different and separate pieces of published writing 
specifically advocating one or more forms of post-execution or aggravated 
pre-execution punishment for non-treasonable offences can be found in the 
pamphlets, periodicals and newspapers we were able to gain access to. A 
further two advocated castration as an aggravated punishment for robbery, 
theft and rape. ‘Tis an operation not without a suitable degree of pain, 
sometimes danger’ one wrote, ‘and perhaps Newgate would tremble more 
at the approach of such an execution than at the parade at Tyburn’. Many 
offenders, he argued, ‘were more anxious about the safety of their bodies’ 
than about death itself, for ‘their bodies are themselves. The body relishes 
pleasure and enjoyment and is the only object of their concern’.? The 
other, which was reprinted several times, argued that ‘since the pleasures of 
love, and the hope of issue are almost universal, no punishment can be 
invented that will have a deeper impression on the mind’. It then went on 
to point out (in a line of argument that drew widespread support in the 
later nineteenth century) that since ‘Rapine and Theft, like Madness, very 
often run in the blood and ... become Hereditary ... this Law ... by 
disabling a set of vile people from leaving their pernicious breed behind 
them’ would be of great advantage. The punishment of castration could 
only be applied to males, of course, but it was thought it would also affect 
‘the female felons’ because for them it would ‘be a severe mortification to 
think that their husbands, lovers and friends may come under this pun- 
ishment’.'° These pamphlets have, however, been excluded from the 
sample analysed in detail here (Table 1) because, in theory at least, the 
punishment advocated did not include the execution of the convict, 
although death would not infrequently have followed its infliction. 
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Table 1 Types of aggravated execution and post-execution punishment advo- 
cated for murderers and property offenders between 1694 and 1752 


Type of aggravated execution/Post-execution punishment Number % 
positively advocated by writer 


A. Major overall categories 

Dissection of corpse post-execution 

Breaking on the wheel 

Lex Talionis (execution mirrors violence victim suffered) 
Burning at stake (Whether dead or still alive) 
Gibbeting (Alive or dead—different types) 

Other aggravated forms 

Total 

B. Detailed sub-categories 

Dissection of corpse post-execution 

Breaking on the wheel 

Lex Talionis (execution mirrors violence victim suffered) 
Burning at the stake: alive 

Gibbeting: Post-execution only 

Burning at the stake: after strangling 

Gibbeting: alive and starving to death 

Fed to the lions/tigers in the tower 

Gibbeting: alive after cords wound around arms/legs 
Gibbeting: alive after limbs broken 

Death on rack under weights (as in Peine Fort et Dure) 
Whipping to death 

Execution as if treason (disembowelled, beheaded, etc.) 
Death by bite from Mad Dog 

Total 


20 
17 
17 
15 
17 
15 


ANANN 


A 
BRR RP REP EP NNN WwW ANNOG = 
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Sources see Note 8 


The vast majority of these twenty-nine writers targeted either murderers 
or highway robbers, and a considerable number were aimed at both cat- 
egories or at the overlap between them, that is, at extremely violent forms 
of robbery.'! Nearly one-fifth extended their range to all capital felonies, 
one writer being particularly keen to include duelists.'? In addition to these 
twenty-nine we also uncovered other pieces of writing that addressed this 
issue without directly recommending the adoption of one particular form 
of aggravated execution practice. In 1735, for example, the Derby Mercury 
published an article that simply asked ‘the Legislature’ to find ‘some 
punishment more terrifying’ than the gallows in order to prevent the fre- 
quent robberies currently being committed, while in 1750 several papers 
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demanded that ‘additional pain’ be added to the execution process for ‘the 
vindictive or cruel murderer’.'* Other publications either briefly discussed 
one or more of the torment-based execution techniques used on the 
Continent only to then completely reject their use,'* or described a new 
aggravated punishment idea without overtly recommending it. At the 
beginning of 1752, for example, an article describing a new French pro- 
posal—that murderers be hanged alive in chains for two days on bread and 
water and then have the hand ‘with which the murder was committed’ 
chopped off before being executed—was published just before the Murder 
Act was debated in Parliament—suggesting, but not explicitly declaring, 
that the writer wanted the legislature to consider such a policy.” 

Overall therefore, once these other publications are included, around 
thirty-five separate interventions within the broader pre-Murder Act debate 
about penal policy and capital punishment involved positive discussions of 
aggravated execution procedures and/or post-execution punishment in 
relation to murderers or property offenders. Well over half of these were 
published either in newspapers or in well-known periodicals such as the 
Gentleman’s Magazine and the London Magazine, which alone gave space 
to four substantial contributions. Only ten of the twenty-nine interventions 
that specifically advocated one of these policies were published in pamphlet 
form. Some of the works advocating aggravated execution procedures had 
well-known authors such as Mandeville, Ollyffe and Defoe, but most were 
anonymous or were written under pseudonyms such as Plain Truth, 
Publicus or Philandros, which can make it very difficult to trace the 
background of the writer. Many of these pieces of writing can be found in 
more than one publication, either because some provincial newspapers 
reprinted articles that had already been published in London-based jour- 
nals or newspapers,'° or because a rival periodical reprinted the original but 
then added a response.'” Some of them were written specifically in reply to 
other writers, but although a denser set of interrelated debates did develop 
immediately before the Murder Act, on the whole discussions about exe- 
cution policies, and about the role of aggravated or post-execution pun- 
ishments within them, were fluid and multi-vocal rather than being 
well-structured debates.'® 

The publication dates of these writings were not distributed regularly 
across the period 1694-1752. Given the fact that the first half of the 
eighteenth century witnessed a large increase in the number of outlets 
available for those who wished to publish their thoughts on penal policy, it 
is not surprising that our survey of the first half of the period (1700-1726) 
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has yielded only six discussions advocating forms of aggravated execution 
or post-execution punishment, or that thirteen of the twenty-nine 
pro-severity publications we have identified were published in the 
two-and-a-half years immediately before the Murder Act. However, on 
closer inspection it becomes clear that these publications were mainly 
clustered into three groups of years, all of which coincided with periods of 
acute anxiety about crime in general, and about violent robbery and 
murder in particular, that is, 1694-1701, the 1730s (especially the period 
1733-1736) and the final three years before the Murder Act. Nearly 80% 
of these writings were published during these periods, the remaining 20% 
being printed during two other brief windows of time, that is, 1725-1728 
and 1744-1746. 

Although Britain spent almost as many years at war as at peace between 
1690 and 1752, all but one of these peak periods of debate occurred in 
peacetime, and there were good reasons for this. Post-war demobilization 
flooded the capital’s labour market and brought home many of the mar- 
ginal, and sometimes violent, young men who were swept off the streets 
and sent to fight overseas during every wartime period. This meant that, as 
Beattie has pointed out, ‘peace abroad was commonly accompanied by 
violence at home’.'? Indictment rates rose rapidly in each of these periods 
and the burgeoning London press, short of news now that the wars were 
over, tended to fuel the resulting fears by publishing increasing numbers of 
stories about murders, violent robberies, burglaries and other crimes.7° 
Very occasionally the press also managed to create one of these moral 
panics about violent street crime during wartime, as Richard Ward’s ex- 
cellent article on the London crime wave of 1744 has recently shown, and 
as a result 1744-1746 was the only wartime period that witnessed the 
publication of even a small cluster of articles advocating aggravated exe- 
cution policies.” Publications recommending, and often demanding, the 
introduction of new aggravated execution policies and post-execution 
punishments were not randomly distributed but came in clusters during 
key periods of anxiety about crime, when the existing capital punishment 
system was clearly perceived to be failing in its main role—as a deterrent 
against violent property crime and murder. 

Many of the pamphlets and articles published in these key periods 
pinpointed the same three basic problems before going on to describe the 
different aggravated execution policies they wished to implement in order 
to solve them. A considerable number began by highlighting ‘the lamen- 
table increase of highwaymen and house-breakers among us’, and 
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emphasized that the use of lethal violence was on the increase by stressing 
that ‘murders and robberies have been of late more frequent than has been 
known in the memory of man’, or that ‘the roads ... swarm with thieves, 
and not only robberies, but murthers are more frequent than they were 
ever ... before’. Several of these publications then went on to argue 
vehemently that ‘even the gallows cannot terrify’ and therefore that the 
capital punishment system as it currently stood was simply not working.” 
‘Daily experience shows us’ a correspondent of Wye’s Letter argued, ‘that 
hanging only signifies nothing, therefore the law in that particular is frus- 
trated, and should be amended, as most laws are when they are found not 
to answer the ends intended’.* Thirdly, many of the contributors to the 
debate were concerned that the same punishment—death by hanging— 
was being given to very dissimilar crimes, ‘there not being the least addi- 
tional pain, or mark of infamy, to distinguish the vindictive or cruel mur- 
derer from the necessitous thief’,—a theme we will discuss in more detail at 
the end of this chapter." 

As the number of executions rose rapidly in these key periods in 
response to rising indictments levels for robbery and violent crime, the 
sense that hanging was not working and that it was being used in an 
undifferentiated manner against too wide a range of crimes clearly 
increased. This in turn stimulated a wide variety of penal proposals. Some 
of these schemes tried to find suitably tough or terrifying non-capital 
punishments such as imprisonment with hard labour, work in dockyards or 
in public chain gangs, or tougher variations on the theme of transportation 
such as lifetime sentences to the galleys.” Others, by contrast, proposed 
keeping capital punishment but increasing the pain of execution, or the 
level of post-execution exposure of the corpse (and sometimes the amounts 
of time that both of these would be have to be endured) by advocating 
punishments such as breaking on the wheel, burning alive or starving to 
death on the gibbet. Because many of the proposals based on non-capital 
punishment options were adopted either during this period or after it, and 
became the core sanctions on which penal policy was based in the eigh- 
teenth and nineteenth centuries,” the writings that advocated them have 
received considerable attention from historians. The same is not true, 
however, for those publications that foregrounded ideas about aggravated 
and post-execution punishments. The implicit assumption that they were 
never serious possibilities because (with one or two exceptions) they were 
not eventually adopted by Parliament needs to be seriously questioned.”* 
Those who felt that the condemned should either ‘be made to feel himself 
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die’? and/or face the prospect of his corpse being subjected to further 
humiliations after his death, put forward a range of proposals that appealed 
to a variety of audiences. When we look at the nature of these proposals, 
and at the particular sub-groups of aggravated execution and 
post-execution punishments that were advocated in each of the key periods 
between the end of the seventeenth century and the Murder Act, it 
becomes clear that these issues played a very significant part in contem- 
porary penal debates. 


3 THe TYPES OF AGGRAVATED EXECUTION 
AND POST-EXECUTION PUNISHMENTS ADVOCATED 


At least fourteen different types of aggravated execution and/or 
post-execution punishments found support in the twenty-nine writings 
we have identified (Table 1). Several of the writers who advocated 
increasing the severity of capital punishment wanted more than one new 
punishment introduced; Table 1 lists forty-one positive suggestions. 
However, the count presented in Table 1 excludes the negative references 
within these twenty-nine writings, several of which not only recommended 
a particular option or options, but also argued that other potential 
aggravated punishments should definitely not be introduced.*° In these 
twenty-nine writings negative expressions were considerably outnumbered 
by positive recommendations but at least one policy option, breaking on 
the wheel, was so controversial that it attracted as many critical comments 
as it did recommendations. Nearly half of the fourteen forms of aggravated 
execution or post-execution punishments suggested in these writings 
between 1700 and 1752 were only mentioned once (Table 1) and a 
number of these involved highly exceptional methods of increasing the 
pain of capital punishment that do not appear to have gained much support 
from contemporaries. Two of the suggested options involved using animals 
to effect the punishment. One option (which achieved two recommenda- 
tions) recommended that murderers be ‘thrust bound hand and feet into 
the den of their kindred savages ... the lions or tygers kept in the Tower’, 
while the other proposed subjecting them to the bite of a mad dog—both 
of which would have resulted in a particularly painful death even by the 
high standards set by contemporary execution practices on the continent.*' 
Another isolated proposal ‘whipping them to death’ built on an already 
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existing punishment for felony and one which, when it was used by the 
army courts (where sentences of 1000 lashes were sometimes passed) could 
occasionally end in the death of the offender.*” Two of the other options 
that were mentioned in only a single publication involved extending to 
murderers existing forms of execution that were particularly severe, but 
which were normally reserved for much more specific categories of offen- 
der. One pamphlet proposed that murder should be redefined as high 
treason.** The other, having pointed out that it was incorrect to say that 
‘our laws are strangers to tortures ... for in the case of high treason you are 
to be emboweled being alive’,** went on to mobilize a different tradition of 
torture by recommending that murderers should be subjected to Peine Fort 
et Dure, the punishment used by the courts when an offender refused to 
plead. This involved putting the prisoner on the ‘equivalent to a rack’ and 
then loading him with a huge weight of irons until he died.” 

Almost all the remaining forms of aggravated or post-execution pun- 
ishment found in these publications were mentioned several times and seem 
to have played a significant role in the debates about capital punishment 
during at least one of the periods we have listed. All but one of these forms 
clustered around a small group of fairly broad categories of punishments 
that were defined and visualized through their association with a particular 
specific mechanism/location: the wheel, the stake, the gibbet and the 
surgeon’s table. The exception was discussed under the title Lex Talionis*® 
and was based on a principle rather than a process, that is, on the retaliatory 
idea that violent offenders should suffer on their own bodies, before death, 
the same violent blows and pain at the hands of the executioner that they 
had inflicted on their victims.*” ‘Notorious robbers who desperately wound 
the persons they rob’ were the main group targeted by most of the writers 
who favoured Lex Talionis.** One recommended very specifically that these 
severe retaliatory injuries should be inflicted well before the condemned was 
executed, and that they then ‘be taken proper care of till their wounds are 
nearly healed and then hanged’.*? Another wanted to confine Lex Talionis 
to those found guilty of premeditated murder, partly on the grounds of 
retribution, that is, that ‘excess should be repaid with excess’. However, he 
also rather optimistically believed that forcing the condemned through the 
‘same process of pain and horror’ as the victim would have a preventative 
role, because ‘the deliberating villain, designing the murderous blow, would 
from a sudden recollection that he might afterwards feel the same painful 
stroke ... stay his hand in the work of horror’.*° Two of the authors rec- 
ommending this punishment also suggested an alternative non-capital but 
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extremely agonizing punishment—cutting off the hands of the prisoner— 
on the grounds that the offender’s associates ‘might be more awed by such 
an example ... than by an execution at Tyburn’.*? It is worth noting at this 
point that all these three writings, along with another Gentleman’s 
Magazine article (excluded from Table 1 because it advocated a non-capital 
sanction), which recommended the castration of all capital convicts, were 
not, as we might expect, published at the very beginning of the eighteenth 
century. Six out of the seven publications recommending Lex Talionis came 
out between 1744 and 1752—a clear indication of the survival right up to 
the Murder Act of writers willing to advocate punishments involving severe 
‘additions of torment’ and ‘a suitable degree of pain’.*” 

Directly retaliatory punishment apart, the options widely discussed in 
these pamphlets fell into six significant groups (Table 1). Dissection, 
breaking on the wheel, burning alive at the stake, burning after strangu- 
lation, gibbeting alive (with or without previous breaking/twisting of 
limbs) and gibbeting after hanging. All of these involved an element of 
post-execution punishment. Three of them, which between them consti- 
tuted about one-third of all recommendations in Table 1, were simply and 
only post-execution punishments. Dissection was never performed (de- 
liberately at least) on the living, while gibbeting after death by hanging and 
burning after strangulation were both punishments of the criminal corpse 
alone. However, the other three options, though they involved the 
infliction of pain on the condemned whilst they were still living, also had 
important elements of post-execution punishment written into them. 
Breaking on the wheel was usually designed to end with the long-term 
placement of the offender’s corpse on a wheel in a public and highly visible 
place (often similar in location to the places where English offenders were 
gibbeted).** Burning alive ended in the complete obliteration of the 
criminal corpse, which some regarded as the ultimate post-execution 
punishment, and gibbeting alive was usually followed by the continued 
exposure of the criminal’s corpse in chains after death. Almost all the main 
forms of aggravated execution advocated in the first half of the eighteenth 
century therefore had important consequences for, and tried to mobilize 
the power of, the criminal corpse. The role of the post-execution journey 
of the criminal’s body was by no means always given centre stage in debates 
about increasing the severity of capital punishment, but with the exception 
of the discussions on Lex Talionis at mid-century, post-execution punish- 
ment was always a significant element whenever any of the other alterna- 
tives was discussed. 
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Dissection was the most popular aggravated execution option between 
1700 and 1752, being recommended in eight of the twenty-nine publi- 
cations we have identified (Table 1). Breaking on the wheel was recom- 
mended by seven different writers, while six argued for the introduction of 
burning at the stake (only two of whom wanted the condemned strangled 
first). Gibbeting alive (with or without the condemned being previously 
subjected to the breaking or twisting of limbs) was recommended four 
times and gibbeting after execution three. Although the vast majority of 
these proposals were based on similar foundational assumptions about the 
inadequacy of the existing capital punishment system and its failure to deter 
or to differentiate between offenders, some were also justified by more 
individual rationales. 

Sending the prisoner’s corpse to the surgeons for either public or private 
anatomization and dissection immediately after they had been executed 
was virtually the only option that was popular for both penal and non-penal 
(i.e. medical) reasons. Based in part on their belief in ‘the superstitious 
Reverence of the vulgar for a corpse, even of a malefactor, and the strong 
aversion they have against dissecting them’,** several commentators saw 
post-execution dissection as a very useful penal option. ‘Death itself is 
hardly more terrible to the minds of criminals, than the apprehensions of 
being dissected’, one suggested in 1733 ‘so were the bodies of all executed 
felons made liable for dissection, it would reduce the number of felons’.*° 
Rather than confining this punishment only to murderers, some writers 
also recommended that ‘every felon that shall be hanged at Tyburn’ be 
then ‘carried from thence to Surgeons Hall’.*° This was true throughout 
the first half of the eighteenth century. In 1750 an article in the London 
Magazine recommended ‘that all the bodies of executed criminals be given 
to the surgeons: because the generality of mankind have a great aversion to 
being anatomized: nay to many it is more terrible than death’. It then went 
on to point out that, ‘by this means Surgeon’s Hall will always be well 
supplied, without any need of robbing church yards’.*7 

Several other pamphlets were also concerned about the supply problems 
that the rapid development of anatomy was generating. The limited 
number of criminal corpses officially made available may previously have 
been adequate ‘in that infant state of the chirurgical art’, one writer argued, 
but ‘the number of surgeons is so much increased, and the art itself arrived 
at so great a degree of perfection’ that this was no longer the case. There 
were ‘at least five or six lectures in anatomy read every night in the winter 
season’ and every lecturer needed ‘to be furnished with at least one fresh 
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body a week’. Some publications also showed an awareness of the 
problems that might be encountered in allocating criminals’ cadavers 
between different groups of surgeons. One writer suggested that once the 
bodies reached Surgeons Hall, ‘proper persons’ should then distribute 
them ‘among those gentlemen who are then reading anatomical lec- 
tures’.*? Another recommended that the bodies of all ‘doom’d to the 
gallows ... shall be liable to be purchased by any surgeon: That after the 
Surgeon’s Company have chosen the body allowed them by law, any pri- 
vate surgeon shall be at liberty to purchase any other he shall pitch upon; 
paying twenty shillings, and that the first bidder, according to a register 
book kept for that purpose, be the buyer’. This writer then took the 
commodification of the criminal corpse to new heights by suggesting that if 
the relations of the hanged were willing to pay £5, they would be allowed 
instead to ‘bury them themselves’.°° The extent to which these writings 
were influenced by pressure from the surgeons, or even written in one or 
two cases by them, is difficult to determine. It is interesting, however, that 
one pamphlet, having recommended that all felons be anatomized, then 
went on to suggest that ‘the governors of all the respective hospitals in 
England may be empowered to appropriate as many of the patients, who 
shall die in such respective hospitals, as they shall judge sufficient, for the 
service of the surgeons who belong thereto’—a policy that was only fully 
implemented in the nineteenth century.’ Many of the advocates of dis- 
section clearly understood the problems being experienced by the various 
institutions and private practitioners involved in the rapidly growing 
practice of anatomy, and in advocating that the bodies of all felons be 
subjected to dissection they would have known that this policy would make 
large number of corpses available. In the 1750s an average of thirty 
offenders a year went to the gallows in London and in peacetime crisis years 
such as 1749-1752 more than fifty a year were hanged.” Many of the 
writers who argued strongly for the potential effectiveness of dissection as a 
penal measure clearly also had in mind the potentially positive impact of 
such a policy on the supply of corpses. 

In the first half of the eighteenth century dissection attracted hardly any 
direct critics as a potential means of aggravating the execution process, but 
the same was not true for the second most widely advocated option— 
breaking on the wheel. In Holland, France and Germany as well as else- 
where in North-Western Europe breaking on the wheel was the standard 
form of prolonged death penalty used during this period. It usually 
involved the convict being tied to a wheel or wooden cross-section with all 
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his limbs exposed and then having each of them broken in turn with an 
iron bar by the hangman. Once he was dead, the corpse was usually then 
taken to the city’s ‘gallows field’ where it was permanently displayed on a 
wheel.°* Although the immense pain this process generated could be lar- 
gely avoided by starting from the top, as it were, with blows to the heart or 
head, it was often effected from below so that the convict remained alive 
until the very end of the process, which was sometimes deliberately pro- 
longed to increase the torment.” The nature of this punishment was fairly 
well known in England being described in many pamphlets, accounts of 
journeys abroad and newspaper reports from the continent.” 
Recommended by Ollyffe for the ‘exquisite agonies’ and the almost ‘un- 
conceivable torture’ it involved, breaking on the wheel was popular with a 
number of writers as the most obvious and well-tried way to create pain in 
such ‘an intense degree’ that would be ‘so terrifying’ that it would dissuade 
others from offending.” ‘Breaking on the wheel has been found in other 
countries to be the best expedient to diminish the number of malefactors’, 
Nourse observed. ‘Tis true this sort of punishment carries the face of 
cruelty ... a man’s bones are broken to pieces, and his nerves and sinews 
beaten to a pulp, which must needs be very dolorous and ... very grievous 
to him’. However, robberies were said to have been reduced by 90% since 
its introduction in France, and fear of ending up ‘in the same place of 
torment’ was therefore thought to be effective ‘in the prevention of the like 
offences’.°” If they only faced a simple hanging some offenders might ‘go 
fearless and ranting to the gallows, not in the least concerned at the 
approach of death’, but ‘they would hardly do so were they carrying to the 
wheel, where the pains of death would be so often repeated, before they 
would expire’.°® This punishment was seen as a particularly appropriate 
response when offenders were thought to be showing ‘a growing proneness 
to cruelty’? and, as we will see, it was still being widely proposed as a 
punishment for murder in the run up to the Murder Act.°° 

Opposition to breaking on the wheel was often strong, however. Some 
critics simply argued that the customs of the English would not stomach 
such punishments, quietly ignoring in doing so the fact that breaking on the 
wheel had occasionally been used against murderers in late-sixteenth and 
early-seventeenth-century Scotland.” ‘Breaking on the wheel and other 
like torturing deaths, common in other Christian countries, the English 
look upon as too cruel to be used by the Professors of Christianity’, Edward 
Chamberlayne wrote in The Present State of Great Britain in 1735.°7 Other 
writers argued more pragmatically that the negative effects outweighed the 
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positive ones. ‘In those countries where the breaking on the wheel is the 
form of execution, robberies are not so frequent but seldom or never 
committed without murder’, one writer argued in 1726.°° Twenty years 
later the author of a long article published in two prominent journals, while 
admitting reluctantly that there might be some justification for ‘breaking on 
the wheel and other horrible executions’ if they deterred ‘others from 
committing the like crimes’, argued that such spectacles of ‘barbarity’ would 
undermine the sensibilities of the audience, making them too familiar with 
violence and therefore more likely to accept its use.°* 

The third option—burning the condemned at the stake—although it 
also mirrored continental practice, may have appeared as a less radical 
departure because it had strong precedents in England. Until 1791 women 
accused of acts defined as petty treason (such as coining or the murder of a 
husband or master) could still be burnt at the stake and some writers 
wanted not only to extend the use of this punishment to thieves or mur- 
derers but also to make it much more painful by forbidding the executioner 
from following the customary practice of strangling the convict before 
burning her. After agreeing that it was only ‘reasonable’ that women burnt 
at the stake for coining ‘are strangled first’, the author of Street Robberies 
Considered (almost certainly Daniel Defoe) went on to advocate that ‘in 
the case of Murder, both Male and Female should be burnt alive’, because 
‘the fear of such dreadful punishments would correct the vicious minds, 
and make them less criminal’.°” Hanging was ‘too mild’ for ‘crimes of the 
blackest dye’, the writer argued, and this was echoed ten years later by the 
author of a ‘Scheme for Burning Malefactors at a Stake’. ‘Even the gallows 
cannot terrify’, he argued. ‘A death without pain, or seeming pain, cannot 
be presumed to deter such people: moreover the many attempts of late to 
evade the cord, prove they do not believe it inevitably fatal. All hopes of 
evasion would be taken away by the awful stake; a punishment known to 
our laws, and not thought too severe for the softer sex.’ In order to dif- 
ferentiate between crimes, he then went on to suggest that thieves who had 
not shed blood ‘might be strangled’ first, but that murderers should ‘ex- 
piate their crimes in flames’.°° The increasingly ‘shocking barbarities’ being 
committed by highway robbers caused another writer to argue that 
burning alive should be extended to some property offenders. Such 
offenders ‘undoubtedly deserve a severer death than bare hanging’, he 
argued, ‘and methinks that burning alive or breaking upon the wheel, 


would not be at this juncture unseasonable’.°” 
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The two pamphlets that advocated gibbeting the condemned whilst still 
alive and then starving them to death also recommended breaking on the 
wheel as another appropriate punishment. To the author of Hanging not 
Punishment Enough these two torment-based execution practices offered a 
finely graded method of dealing with murderers, highwaymen and arson- 
ists. ‘If hanging will not restrain them’, he wrote, ‘hanging them in chains 
and starving them, or (if murderers and robbers at the same time, or 
night-incendiaries) breaking them on the wheel’, certainly would. Ollyffe, 
after rejecting burning as a ‘quick dispatch’, went on to suggest three 
different types of gibbeting, as well as breaking on the wheel, as particularly 
useful ways of creating ‘lingering and terrifying torment’. Having pointed 
out that the ‘ancient method of hanging such alive on gibbets till starved to 
death ... could not fail of raising a suitable terror’, he went on to advocate 
policies that mixed this option with other elements reminiscent of conti- 
nental practice. “Twisting a little cord hard about their arms and legs, which 
would particularly affect the nerves and sinews and the most sensible parts 
to produce the keenest anguish’, was suggested as a prelude to fixing them 
on a gibbet within hearing distance of the highway, as was setting them ‘on 
a gibbet in the like manner with their limbs broken’.°® 

Neither of these writers actively advocated the obvious, and less painful, 
alternative to these policies, that is, gibbeting the condemned person’s 
corpse only after his execution. However, since (as we saw in Chap. 1) this 
policy was already being quite extensively used against particularly heinous 
male offenders, they did not need to advocate its use and their silence 
cannot therefore be automatically read as disapproval. The relative lack of 
writings suggesting a more extensive use of post-execution gibbeting may 
reflect a similar sense that, since the policy had already been adopted by the 
authorities, it did not need to be discussed. Only three of our twenty-nine 
writers explicitly indicated a positive attitude to hanging the offender’s 
corpse in chains after execution, and one of these, who focused on mur- 
derers alone, was more descriptive than openly advocatory. Having con- 
trasted the ‘mild and gentle’ approach of the English law with ‘the most 
exquisite torments’ inflicted on murderers elsewhere, the author noted that 
even in England the bodies of many murderers were ‘denied even the 
burial of a Christian; and ... exposed a prey to the ravenous birds of the air’. 
This he noted (apparently with approval) meant that ‘his infamy is pre- 
served as long as nature will admit, a gibbet exposes him as a terrible 
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example to others, and he becomes the monument of his own shame, and 
of that of all his relations’.°? Another article, which focused on the pun- 
ishment of street robbers, contained a much more overt recommendation 
that this option be used. ‘To let all their bodies remain upon the gallows in 
the manner they are hanged ... would be a perpetual memorandum of the 
dreadful consequences that attend such pursuits’, it argued. ‘Nothing is 
more terrible, even to these profligate men, than to be denied decent 
interment ... how very careful they appear that the dead may not be 
deprived of funeral rites’.”° However, even though post-execution gib- 
beting had its advocates, it is difficult not to read the many demands for 
more ‘tormenting’ forms of execution that can be found in the majority of 
these twenty-nine writings as implicit critiques of this already existing 
practice. Indeed, at least one writer explicitly made this link as part of a 
broader critique of the policy of gibbeting after execution. ‘What signifies 
hanging in chains after the breath is out of the body? As it gives no pain, it 
gives very little concern’, he observed in 1752. ‘In other countries ... 
executions are less frequent than with us; because when they punish they 
do it with great severity’.”' Henry Fielding was also critical of gibbeting. In 
the Covent Garden Journal he told a fictional story of a man’s conversation 
with a friend while visiting the latter’s garden, where the fruit had been 
devastated by blackbirds. ‘I have endeavoured all I can to prevent it ... I 
have hung up the carcasses of several of them in terrorem and you see the 
clacker there that the wind turns round all day long’, his friend told him. ‘It 
is visible enough’, the main character replied, ‘and so are four or five 
blackbirds, the wickedest of all felons who are playing just by it’.”* This 
fictional account was probably given extra resonance by newspaper reports 
that described crimes committed within sight of the corpses of criminals 
still hanging in chains. The London Journal, for example, reported that a 
highwayman had robbed a coach ‘just by the gibbet on Highgate road; one 
would have thought the remains of the two pendant criminals there should 
have struck some terror ... but it proved otherwise’.”* Four years later 
another paper expressed equal surprise that despite the diligence of the 
Post-Master General, who had made sure that nine offenders were cur- 
rently hanging in chains, others still attempted ‘to rob the mails’ even when 
‘there are so many dreadful objects in view’.’* Despite the fact that 
post-execution gibbeting was the most widely used method of adding 
further sanctions to the execution process in the first half of the eighteenth 
century,” its efficacy was by no means universally accepted. 
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4 ‘Tue Key PERIODS OF DEBATE 


Although a wide spectrum of aggravated and post-execution punishments 
can be found in the printed literature throughout the whole period from 
the late 1690s to 1752, the three key periods of debate—1694-1701, the 
1730s and the two-and-a-half years before 1752—each exhibited their own 
particular mix of suggested penal measures. However, although there was a 
gradual increase in the advocacy of the post-execution punishment of 
dissection, this should not be allowed to obscure the fact that in all three of 
these periods the possibility of introducing new and more tortuous forms 
of execution was seriously debated not only in print but also in Parliament. 

The first period when heightened anxiety about violent crime and 
robbery led to extensive discussions on these lines began in the mid-1690s 
and ended in 1702 when large-scale remobilization and a rapid fall in male 
indictment rates temporarily reduced the perceived need for changes in 
penal policy. In the mid-1690s the distress caused by harvest failures, the 
coinage crisis and wartime trade disruptions had been accompanied by 
rising crime rates in London, even though the wartime recruitment of 
many young men usually reduced indictment levels.” When peace 
returned in 1697 large numbers of soldiers and sailors were demobilized in 
London and the number of males accused of property crimes, nearly 
doubled reaching a peak in 1699-1700.” As alarming reports of robberies 
and violence multiplied rapidly, both contemporary writings and the lim- 
ited parliamentary records that have come down to us indicate that a 
growing debate developed about how these offences should be prevented 
and punished. Facilitated, and in part stimulated, by the new regularity of 
parliamentary sessions after 1689,’° discussions about capital punishment 
began to gain momentum.” As early as 1694 Parliament appointed a 
committee to consider the law on highway robbery®® and in 1695 the 
House of Commons set up two separate committees to make the laws 
against highway robbery ‘more effectual’, as well as receiving a petition and 
further policy suggestions from two London citizens, which stressed that 
‘the frequent robberies’ were a ‘great grievance’.®! Printed comments by 
contemporaries are relatively difficult to find at this point but at least one 
pamphlet published in 1695 directly addressed this issue. After arguing that 
hanging held ‘little terror’? because it was thought by offenders to be ‘a 
most easie [sic] death’, the writer called for either ‘sharper deaths and more 
solemn’ or ‘loss of liberty by ... perpetual imprisonment’.*’Another 
pamphlet written by the Kent M.P William Brockman, but surviving only 
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in manuscript, suggested that the corpses of highwaymen should be hung 
in chains near the scene of the robbery ‘for a terrour’, but this relatively 
mild solution was soon superseded.** 

The further rise in robbery prosecutions and male property crime 
indictments that accompanied demobilization in 1697-1698, produced 
both another parliamentary debate and two important published writings 
(one of which was expressly addressed to the two Houses of Parliament) 
advocating much more painful forms of execution practice. A bill for ‘the 
more effectual prevention of robberies and punishing such as shall be 
convicted’ was considered by both Houses, was referred to two separate 
committees, and was subjected to various detailed amendments and 
debates in 1697-1698. We do not know precisely what was being pro- 
posed, because, although the bill got at least as far as a second reading, it 
failed to become law.** However it is interesting to note that at almost 
exactly the same moment Timothy Nourse was advocating in print that the 
law was ‘too merciful’ in punishing highway robbers and murderers, and 
recommending breaking on the wheel as a means of recreating the gallows 
as a ‘place of torment’.®° As robbery prosecutions and reports peaked in 
1700-1701, Parliament was then directly addressed by another pamphlet 
—Hanging Not Punishment Enough—which advocated not only breaking 
on the wheel but also starving to death in chains and whipping to death, on 
the grounds that ‘no argument will be so cogent as pain in an intense 
degree’.°° We have no record of the content of the Parliamentary debates 
of the years 1694-1702, although it is clear from the House of Commons 
Journals that bills were written, committees appointed and amendments 
much discussed. However, it is more than possible that these pamphlets, 
which argued cogently for aggravated forms of execution designed to 
ensure that ‘the pain’ would ‘much outbid the pleasure’,®” played a sub- 
stantial part in these debates. The justification advanced at this point for 
greater severity—that ‘any community may secure itself, as best it can, 
without the imputation of cruelty’** would almost certainly have overcome 
the scruples some MPs might have had about such policies. Branding the 
forehead, another policy advocated in these pamphlets, was actually 
introduced in 1699 and not repealed until 1706.°° At the high point of 
anxieties about rising violence in the late 1690s extreme measures that 
might have introduced ‘different sorts of death for different crimes’”° were 
almost certainly discussed and may have come close to receiving 
Parliamentary sanction. 
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In the aftermath of the next demobilization crisis in 1714 mushrooming 
crime rates generated further debate, which centered mainly on the need 
for an effective non-capital sanction and resulted in the Transportation Act 
of 1717.”! After this was passed transportation rapidly became the major 
punishment for most felonies,”” but it was not long before it too came 
under serious scrutiny. Within a few years metropolitan magistrates were 
complaining that transportation was not working and that many trans- 
ported convicts were quickly making their way back to Britain.?* Three 
pamphlets published in 1725-1728, a period of particularly acute anxiety 
about violent robberies, not only criticized transportation as ineffectual and 
easily undermined, but also suggested the need for new additions to the 
current form of death penalty.” However, only one of these three writers 
was prepared to advocate adding torment to the execution process itself 
and his suggestion—that both male and female offenders be ‘burned 
alive’-—was confined to cases of involving murder’.”° The other two whilst 
acknowledging that ‘tortures have been mentioned by many as the surest 
means to extirpate these criminals’ both confined themselves to suggesting 
the introduction of post-execution punishments. One advocated hanging 
street robbers in chains ‘as a perpetual memorandum’ while the other made 
the first detailed case for dissection on the grounds that it would not only 
put offenders in fear but also ‘encourage the improvement of ... Surgery’.”° 

In contrast to the period 1725-1728, however, in the second major 
period of debate about the need to add further punishments to the exe- 
cution process, the years 1731-1738, only one of the seven publications 
advocated post-execution punishment alone. Although this pamphlet did 
contain the first detailed plan to introduce the dissection of all capital 
offenders and to organize the distribution of the resulting cadavers 
amongst London’s surgeons,” it was the exception. Almost all those who 
demanded that further punishment be added to the hanging process 
wanted to ensure that the convict ‘felt his death’. Burning alive at ‘the 
awful stake’ and the equally cruel procedure of breaking on the wheel were 
each advocated by three of the seven writers,” while gibbeting alive, Lex 
Talionis and ‘bringing the rack among us’ by the introduction of pressing 
to death also received the backing of at least one writer.” The substantial 
wave of writings published in 1730s clearly focused almost entirely on ways 
to make the execution process more of a torment for the condemned. 

Since many of those writings were addressed directly to Parliament or to 
individual MPs, it is not surprising that there is considerable evidence that 
Parliament was debating these issues during the 1730s. By that time male 
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indictment rates for violent property crime had been at a very high level for 
nearly two decades, drawing the government into various policing and 
rewards-based initiatives.'°° In the early 1730s, however, fears of violent 
crime and the increasing space it was given in the newspapers, the Old 
Bailey Sessions Papers and a series of pamphlets had clearly sparked a 
broader debate not just about the prevention of violent property crime but 
also about the ways in which it was being punished.'°! A deep unease was 
already evident in 1731, the year in which Defoe observed that street 
robbery had grown to such a height that ‘the cry against it is universal’ and 
in which Ollyffe wrote his detailed pamphlet advocating a variety of 
torment-based execution methods.'°” By 1733 this wave of anxiety seems 
to have been reaching a climax. The newspapers reported that robberies 
were so frequent that travelling about the city was highly dangerous,'°* 
and after describing in considerable detail two robberies involving the 
murder of four victims, the Gentleman’s Magazine published lengthy 
‘reflections’ engendered by the ‘barbarous murders lately committed’.'* 
These fears led to pressure on Parliament to increase the severity of the 
capital code, which came to a head between March and May 1733. The 
House of Commons journals contain a series of references to ‘a committee 
of the whole house to consider the laws in being with respect to the 
punishment of criminals and how the same can be made more effectual’, 
and although those journals offer no evidence about the length or content 
of these debates,'°° there was a clear expectation in the newspapers and 
pamphlets of these months that aggravated forms of the death penalty were 
being given serious consideration. The first of these publications, which 
came out on 21st March, the day after the Parliamentary committee was 
first appointed, made the context very clear. ‘There being a bill now 
depending in the House of Commons, to consider the laws ... with respect 
to the punishment of criminals, it is thought proper to offer the following 
observations to the considerations of that Honourable House. The roads 

. swarm with thieves, and not only robberies, but murders are more 
frequent than were ever known before’. Execution alone, the author then 
argued, was clearly not working and ‘the bodies of all executed felons’ 
should therefore be ‘made liable to dissection’ in order to suppress crime 
and ‘effectually supply the demands of our surgeons’.'°° The debate grew 
more intense in April both in Parliament and in the press. On the 10th 
April the newspapers noted that the House of Commons was about to 
receive the report of the committee for rendering the law more effectual 
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against criminals and a week later the Derby Mercury noted that ‘several 
schemes have also been printed on the punishment of criminals’.'°” The 
publication of at least three pamphlets on this subject was announced in the 
press during that month and although the text of only one of these appears 
to have survived the title of another—Some Reasons, in a Letter to a 
Member of Parliament, setting forth the Defect of our laws in the Punishment 
of Execrable Murders, and for Changing that of Hanging into something 
more Severe—suggests that it almost certainly advocated the introduction 
of more aggravated forms of the death penalty.'°* The surviving pamphlet, 
which was addressed to an MP, and which various newspapers announced 
was ‘just published’ on 26th April—the day before Parliament was again 
due to consider the issue—argued that ‘Hanging only signifies nothing’, 
and that in view of ‘the many fierce and bloody assassins infesting our 
streets’ it was necessary to ignore those who ‘say tis inhuman to punish one 
of our own species in so tormenting a way’ and introduce the torture-based 
punishment of pressing offenders to death. 1°? 

The debates of 1733 did not result in an Act of Parliament, nor has it 
been possible to trace the bill referred to in the newspaper reports.'!° The 
impact both of the pamphlets published in the early months of 1733 and of 
Ollyffe’s 1731 demand for offenders to ‘feel their death’ is therefore 
impossible to measure. However, the introduction of aggravated execution 
methods was clearly discussed by Parliament that year. Nor did the issue 
then disappear. In April 1735 it was reported that since robberies remained 
frequent both in London and ‘in distant parts’ of the country, ‘tis talked 
the Legislature will take cognizance of these proceedings, in order, by 
some punishment more terrifying to put a stop to them’,'’! and these 
demands seem to have grown stronger as the year progressed. In August 
another newspaper argued that ‘nothing but severity remains, such severity 
as may be felt’,'!* and in early December 1735 it was announced that 
‘three different proposals are now before the Ministry for a law to be 
enacted by Parliament for altering the punishment of persons guilty of 
murder, burglary and other robberies’.''* Another report published later 
that month made it clear, moreover, that at least one of those proposals 
involved the introduction of aggravated forms of the death penalty. ‘Tis 
thought’, it noted, ‘it will be proposed to Parliament next Sessions to 
punish Murder, Robbery, Sodomy and other offences of the blackest Dye, 
with burning or breaking on the wheel, instead of hanging, a death which 
hardened villains perfectly laugh at’.!'* Having pointed out that ‘all other 
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nations’ used aggravated punishments, ‘the Dutch have their Lex Talionis, 
the wheel, the gallows, the sword; the French, Germans etc. have the St 
Andrew’s cross, hot pincers, scalping; ... the Spaniards have all these ...’ 
another 1735 writer went on to propose ‘to the consideration of the 
Legislature’ both the introduction of Lex Talionis for violent robbers and 
that murderers be fed to ‘the Lions or Tygers kept in the Tower’.'!® 
However, despite further demands in 1736 that ‘steps be taken next 
Session of Parliament’ to introduce ‘burning alive or breaking on the 
wheel’,''® there is no evidence that these writers succeeded in persuading 
Parliament to introduce a bill incorporating any of these aggravated pun- 
ishments in either 1735 or 1736. Reflecting later on this recent period 
when the punishment of crimes was ‘ordered by the House of Commons 
to be taken into consideration’ one 1738 writer suggested that ‘the just 
fear of verging to cruelty ... prevented any resolution being taken’,'!” but 
despite these fears various writers continued to advocate aggravated forms 
of the death penalty right up to the passing of the Murder Act. 

During the brief crime panic of the mid-1740s''® the balance between 
the advocacy of aggravated pre-execution practices and that of 
post-execution punishments changed in favour of the latter. Two of the 
three writers who published demands for the introduction of more severe 
forms of the death penalty in the period 1744-1746 advocated dissection 
as the best solution and specifically rejected breaking on the wheel.'!” 
However, in the next period of major debate—from the beginning of 1750 
until the passing of the Murder Act in late March 1752—only four of the 
thirteen pamphlets, newspaper articles and brief indirect reports about 
discussions in Parliament that we have traced involved dissection.'*° The 
majority of the fourteen recommendations contained in these thirteen 
writings still involved aggravated pre-execution practices rather than 
post-execution punishments. Four advocated some form of Lex Talionis, 
two wanted the introduction of breaking on the wheel, one argued for 
death via the bite of a mad dog and another suggested that the punish- 
ments inflicted for high treason be extended to all murderers.’ Growing 
fears about a particular kind of murder—parricide -prompted the sug- 
gestion that the punishment for petty treason (burning at the stake) be 
extended to it,” while only one writer advocated gibbetting after hang- 
ing.’ The fact that the Murder Act only incorporated the two 
post-execution options of dissection and gibbetting does not therefore 
mean that other more severe policies were not still being powerfully 
advocated in the mid-eighteenth century. 


2 ‘HANGING NOT PUNISHMENT ENOUGH”: ATTITUDES ... 51 


5 THe MAKING OF THE MURDER ACT 


Unlike the extensive debates about pre-execution practices that took place 
in the years 1697-1701 and 1733-1736, the three years of debate leading 
up the 1752 Murder Act have been quite extensively discussed by historians. 
Since Richard Ward has recently written an excellent summary of both the 
historiography and of the main background elements that led to the Murder 
Act,'** these will only be briefly summarized here. The coming of peace in 
1748 and the consequent rise in recorded crime and especially in violent 
robbery formed the background. By 1751 anxieties had reached such a level 
that the King’s annual speech to Parliament highlighted both the alarming 
growth of crime in London and the need for government action. In 
response the Commons rapidly set up a ‘felonies’ committee to look into 
the law relating to felony.'*° This began a period of extensive scrutiny by 
the legislature that initially focused on bills relating to issues not directly 
related to capital punishment—disorderly houses, pawn-broking and the 
possibility of using hard labour on the Thames as a sentencing option.” 
However, on the 10 February 1752 the Commons suddenly focused on 
capital punishment in relation to murder and ordered two MPs to bring ina 
bill ‘for the better preventing the horrid crime of murder’.'”” In less than 
seven weeks this had passed into law as the Murder Act, having been hurried 
through both the Commons and the Lords with remarkable speed.'** 
Historians have highlighted various factors that may have brought about 
this sudden legislative initiative.'?? The influence of one possible factor, 
pressure from the medical community because of its need for cadavers, has 
not proved easy to substantiate due to the lack of any convincing evidence 
that they were directly involved.'°° Other historians have pinpointed 
Henry Fielding’s influence—his formative Enquiry into the Causes of the 
Late Increase of Robbers came out two days after the King’s initial speech in 
1751. However, his tract was not addressed specifically to murder, focused 
mainly on the need to execute offenders behind closed doors (which was 
not adopted in the Act), and did not recommend adding either dissection 
or hanging in chains to the execution process.'*! Nicholas Rogers has 
recently highlighted another factor—the increasingly regular and violent 
battles at Tyburn between the surgeons’ servants and their opponents over 
the disposal of the bodies of the condemned.'*? However, apart from the 
clause in the Murder Act that made any attempt to rescue a murderer’s 
body into a transportable offence, the Act does not seem to have been 
aimed mainly at controlling the Tyburn riots and may have had little 
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impact on them, since more than 80% of the bodies fought over at Tyburn 
belonged not to murderers but to property offenders—over whose bodies 
battles continued well after 1752.'** The particular political situation in the 
late 1740s and early 1750s may well have been a more important con- 
tributory factor. As Richard Connors has pointed out, the atmosphere 
created by both the economic policies of the Pelham administration and 
the coming of peace in 1748 encouraged broader parliamentary discussion 
of a range of social issues including those related to the criminal law.'** 
The Pelhamites control of the House of Commons and the fact that the 
early 1750s continued to be a period of peace gave the ministry an 
opportunity to ‘embark on a variety of reformatory measures’, a number of 
which (including the Murder Act) subsequently introduced major legisla- 
tive innovations. °" 

While these background influences had a role to play, Ward’s recent 
book has argued cogently that the main catalyst that generated a demand 
for legislation introducing new punishments for murder was a press-fuelled 
moral panic about the nature and frequency of murder in the Metropolis. 
His detailed research into reporting patterns in the press indicates clearly 
that in late 1751 and early 1752 murder became a ‘crime theme’, a core 
news story that was developed and exaggerated through various printed 
media.'*° Reports of robberies involving overt violence and the murder of 
the victims, combined with two specific and hugely publicized cases of 
parricide (or neo-parricide)'*” and a general sense that the number of 
murder prosecutions was rising,'** clearly frightened London’s propertied 
classes, who felt increasingly unsafe in both their houses and in the streets. 
The legislators responded by debating new ways to make the death penalty 
more effective and by rapidly passing the Murder Act. 

The reasons why the Murder Act eventually took the specific form that 
it did are less easy to unravel. The minor clauses of the Act enforcing 
speedier executions, and solitary confinement on bread and water between 
sentencing and execution were clearly influenced by Fielding. 3? However, 
given that the majority of the publications we have uncovered in the period 
1750-1752 did not favour either dissection or hanging in chains, 
but wanted the introduction of more aggravated pre-execution punish- 
ments, it is more difficult to understand why the Act chose the former two 
options. The precise conjunction of forces that shaped the final form of the 
Murder Act passed on 26th March 1752 remains very difficult to unravel, 
given the lack of direct Parliamentary reporting. However, the chronology 
of the general debate about what the Act should contain, as it was reported 
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in the press during the six-and-a-half weeks that Parliament was engaged in 
creating and debating the Act, makes it clear that the argument for 
torment-based additions to the execution process, and especially for the 
introduction of breaking on the wheel, was very definitely put forward by 
members of Parliament. 

Although four publications advocating Lex Talionis were published 
between January 1750 and 1 February 1752,'*° this option was not 
mentioned in any of the reports or pamphlets published during the 
six-and-a-half weeks of Parliamentary debate. Nor was gibbeting men- 
tioned until the final two days. In the first five days after 10th February, the 
day that the Commons commissioned the Bill, the reports about what 
might be proposed focused mainly on the introduction of punishment by 
breaking on the wheel. On 11th February an initial article published in 
several newspapers simply noted that ‘we are assured that a proposal is on 
foot for altering the punishment for murder from hanging to breaking on 
the wheel’.'*! Four days later, on 15th February, a report in the London 
Evening Post (which was reprinted in several provincial newspapers) sug- 
gested that this proposal had been well received. ‘A scheme which has lately 
been proposed to the consideration of the public, for breaking on the 
wheel all murderers, has been warmly received and agitated amongst many 
persons of distinction; who form part of the Legislature’, it noted, before 
going on to suggest that any juvenile offenders in the local prisons ‘should 
be brought out ... to witness the execution, that by seeing the tortures of 
the delinquent, they may be terrified into obedience of the law: for those 
criminals are not sufficiently deterred from the dread of hanging, as they 
have imbibed the notion that this is an easy death’.!** Although the 
newspapers were not allowed to report parliamentary debates or speeches, 
they were still able to report discussions in the Commons indirectly, as they 
appear to have done in this case. It is clear moreover, that a debate on the 
introduction of breaking on the wheel was also taking place in the public 
sphere outside Parliament. The following day the Daily Advertiser 
announced that amongst other things there would be a discussion of ‘the 
wheel or next day execution for murderers’ at the Oratory by Lincoln’s Inn 
Fields.'** Reports of similar punishments being used abroad may also have 
been used to reinforce these arguments. A very pointed report from Italy 
published on 8th February in the Read’s Weekly Journal or the British 
Gazetteer lauded the fact that the authorities’ ‘resolution to keep their 
roads clear of robbers’ had led to 17 ‘banditti’ being ‘broken alive on the 


wheel’ in Lucca for ‘several horrid crimes’.!*4 
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It may never be possible to ascertain whether those who wanted to 
introduce breaking on the wheel had a brief period in early February 1752 
when they believed that this could be achieved, but on the 15th February 
an alternative proposal was also published in another London newspaper, 
the Old England, or, The National Gazette. This suggested two very dif- 
ferent procedures both of which were eventually adopted. ‘We hear it’s 
proposed’, the paper reported, ‘for the more exemplary punishment of 
Murderers, that they should be executed soon after Conviction, and their 
Bodies sent to Surgeon’s Hall to be anatomized’.'*° When, five days later 
on 20th February, the whole Murder Act debate was subjected to an 
excellent satire in The Drury Lane Journal all the different sides received 
equally critical treatment—not only breaking on the wheel, dissection and 
one of the proposed forms of Lex Talionis involving the cutting off of the 
right hand,'*° but also the proposals of Charles Jones—whose pamphlet, 
published during this debate, suggested that murderers be treated as if they 
had committed high treason and therefore be disembowelled and 
beheaded. 

The satirical article began like many other contemporary pieces by 
complaining about ‘the most horrid, barbarous, bloody, cruel, and 
unnatural murders’ heard about ‘every day’, and about the ‘danger of 
being knock’d in the head by vile villains’? when out in the streets. It then 
went on to observe that ‘these desperate and bloody-minded fellows don’t 
mind being hanged or going to the gallows a pin. A harder punishment is 
necessary to frighten ‘em ... and therefore the following scheme has been 
thought on’, and is ‘humbly proposed to the consideration of Parliament’. 
The ‘bill’ then proposed first suggested that ‘surgeons be appointed for 
every jail, to make ottomies of all the condemned’s bodies’, and second 
‘that all malefactors, within two days after sentence of death is passed ... be 
cut up alive in the prison yard; and that every one confined there for capital 
offences be obliged to stand by and see it done’. While the surgeons were 
‘thus ottomising’, the offenders’ mouths were to be gagged ‘to hinder their 
horrible shriekings and groans’, and after this process their flesh should be 
cooked and fed to the prisoners. Moreover ‘all those found guilty of the 
horrid sin of murder’ were to be ‘immediately roasted by a slow fire, and 
basted with their own grease’. Street robbers should be flayed alive and 
their tanned skins used for the prisoners to lie on, while other property 
offenders were to get off comparatively lightly: pickpockets and shoplifters 
were merely to ‘have their hands chopped off in open court’ and nailed on 
the inside of the prison gate. ‘This’, the satire concluded, ‘will have a 
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greater effect upon the minds of the people’ than ‘the fear of being broken 
alive upon the wheel ... and the like, which is practis’d abroad in foreign 
countries and dominions’.'*” 

The author of this satire is unknown and its impact cannot be gauged, 
but no further ‘proposals’ were reported in the newspapers until 5th 
March, the day when the Bill was formally presented to the House of 
Commons and given its first reading.'** At this point the debate was briefly 
redirected to a new theme: the need to punish parricide more severely. 
Two cases involving women who had killed their fathers—the prosecutions 
of Mary Blandy and Elizabeth Jeffries—had exploded into public view late 
in 1751.'*? Both came to trial in March 1752 accompanied by a huge wave 
of publicity ‘°° and this included detailed reports highlighting the judges’ 
comments at Blandy’s trial, which pointed out that, unlike females who 
had murdered their master or their husband—who could be burned at the 
stake for petty treason—these two women could only be hanged.'*! This 
was followed on the day of Jeffries’ trial by reports suggesting that ‘a clause 
be inserted in the Bill, to prevent the horrid crime of murder, whereby 
parricide and some other species of murder, will be made Petit Treason’.!°? 

Neither this proposal to extend the use of burning at the stake, nor 
those involving breaking on the wheel or treating murder as high treason 
were eventually adopted by Parliament. In the Commons between the 5th 
and 18th of March the Bill ran rapidly through first and second readings, 
through a committee of the whole house where several (unfortunately 
unrecorded) amendments were made, through its third reading and on to 
the Lords.'°* There it was ordered to be considered by a committee of the 
whole house, the vital role of the judges at this point being highlighted by 
the specific request that ‘the Judges in Town do then attend’.’°* While the 
bill was in the Lords the panic about the prevalence of murder in the 
metropolis was further fuelled by the reports in many newspapers that a 
further six murderers had been convicted at the Old Bailey and were to be 
executed on the Monday the 23rd, and by observations that this was not 
just a metropolitan phenomenon, since there were ‘no less than 40 pris- 
oners under confinement in several goals in this Kingdom for the horrid 
crime of murder’.!°° 

At this point reports of one final ‘proposal’ appeared in a range of 
newspapers. The edition of the tri-weekly London Evening Post covering the 
period 21st—24th March, for example, reported at length that ‘for the better 
preventing the crime of murder it is proposed that all persons who shall be 
found guilty of willful murder, be executed on the next day ... and also that 
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the body of such murderer be ... dissected and anatomized by the ... 
surgeons’. The article then reported that it was also proposed that the 
judges could order ‘the body of any such criminal to be hung in chains’.'*° 
Other newspapers used different words—reporting that ‘the following 
regulations are talked on’ and then repeated the core proposal that the body 
of every convicted murderer was ‘to be anatomized or hung in chains’.!°” 
This reported ‘proposal’ quoted almost verbatim parts of the draft that the 
Lord’s committee considered on the 23rd—around the time when printed 
copies of the proposed bill would first have become available.!** Presumably 
it was this printed draft that was used by the press when they outlined the 
so-called proposal. When the Lords’ Committee announced its amend- 
ments on the 24th minor matters had been changed—the Parliamentary 
Journals reported, for example, that the Lords changed ‘next day’ to ‘next 
day but one’ giving the condemned a little more time before execution.!°? 
However, although the bill was more detailed than the proposal reported in 
the press its main clauses were very nearly the same. The Commons received 
and agreed all the Lord’s amendments on the 25th March, and the royal 
assent was then given the next day, just before parliament was pro- 
rogued.'®° The pressure to introduce new aggravated pre-execution pun- 
ishments had made no impact on the final legislation. From April 1752 
onwards it would be compulsory for the sentencing judge in all murder 
cases to choose between one of the two already existing post-execution 
punishments of dissection and hanging in chains, thereby adding—as the 
Act announced—‘some further terror and peculiar mark of infamy’ to the 
execution process and ensuring that no murderer would henceforth receive 
an intact burial.’°! 


6 Wuy WERE AGGRAVATED PRE-EXECUTION 
PUNISHMENTS NOT ADOPTED IN THE MURDER ACT? 


There can be little doubt that Richard Ward was correct in seeing the 
Murder Act as, in part at least, the outcome of a print-driven moral panic. 
As the Act’s introduction announced ‘the horrid crime of murder has of 
late been more frequently perpetrated than formerly, and particularly in 
and near the Metropolis’,'®” and the government clearly felt that it had to 
react. However, the nature of the sanctions to be introduced was by no 


means preordained. During the debate ideas about the possibility of 
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resorting to continental-style aggravated punishments such as breaking on 
the wheel were obviously given consideration, as were ideas about 
extending the current English punishments for petty treason (or even for 
high treason) to all murderers. There is every sign that breaking on the 
wheel in particular was seriously proposed by some MPs and may well have 
played an important part in the varied debates and discussions that 
occurred in February and early March 1752. It should be remembered at 
this point that the first half of the eighteenth century did not necessarily see 
a decline in the use of such punishments elsewhere in Europe. As Pieter 
Spierenburg’s research on Amsterdam has shown, prolonged and 
torment-based death penalties were much more common in the period 
1700-1750 than they had been between 1650 and 1700. Only four people 
were broken on the wheel in the half century before 1700, compared to 
thirty-six in the first half of the eighteenth century.'®* As late as 1748 a 
Dutch women found guilty of murdering a servant and her mistress was 
not only broken on the wheel but also had her right hand and legs cut off 
and displayed separately. A similar practice was still used in Scotland. 
Between 1750 and 1754 three Scottish offenders suffered the aggravation 
of having their hand cut off prior to execution—a practice that was con- 
tinued until 1765.'°* One of these executions was widely reported in 
January 1752 just as the debate on the Murder Act was getting under way. 
Normand Ross, who had been found guilty of murder in Edinburgh, was 
sentenced to ‘have his right hand cut ofP before he was hanged and then to 
have his hand ‘affixed on the top of the gibbet above his body’.!°° Two 
weeks later a French proposal that in future murderers were to be hanged 
alive for two days and then have the offending hand chopped off before 
being executed was widely publicized in several press reports and then 
recommended in an article advocating the introduction of Lex Talionis in 
England.'°° The execution of Damiens, which a number of historians have 
seen as a watershed in French attitudes to aggravated execution rituals, was 
still in the future’®’ and in Germany the reforms under Friedrich IT had 
only just begun. Prussian Law not only continued to allow for the use of 
breaking on the wheel but also enshrined it in the new Penal Code of 1794 
as the appropriate gradation of punishment for murder.'°* 

In this context therefore, the question needs to be asked: Why did the 
advocates of aggravated torment-based pre-execution punishments fail to 
persuade Parliament that they should be introduced in England? There 
were clearly at least three distinct periods in the first half of the eighteenth 
century when this particular range of penal options was considered—why 
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were none of them ever adopted? Pride in being different from the torture- 
and torment-based practices used on the Continent was often mentioned 
as a key reason. A long and well-argued article advocating post-execution 
dissection, published in both the Westminster Journal and the London 
Magazine in 1746 began by announcing that ‘it is a common observation 
of foreigners, to the honour of the English nation, that ... we have abol- 
ished all sorts of racks and tortures, and every other circumstance that any 
way tends to cruelty’. It then discussed ‘breaking on the wheel, and other 
horrible executions’, concluding that, despite their potential to prevent 
crimes the author could not ‘see that such executions are anything else 
than wanton barbarity’.'©’ At the beginning of the eighteenth century 
torment-based executions were specifically linked to the threat posed by 
Catholic France. The Observator argued in 1705, for example, that a suc- 
cessful Jacobite rebellion and the overthrow of Queen Anne would inevi- 
tably lead to the introduction of the forms of execution favoured by French 
tyrants (and used widely by them against protestants), namely burning alive 
and breaking ‘alive on the wheel’.'”° In general, however, the foreign 
torment-based penal ‘other’ against which the English defined their own 
approach to capital punishment included almost all the countries on the 
Continent—the Dutch and German examples being particularly frequently 
quoted. In a pamphlet addressed to an MP in 1751 on the ‘Vigorous 
Execution of the Present Laws’ another writer noted that ‘the merciful 
spirit of our laws spares even the boldest and blackest invader of them from 
those terrifying circumstances that attend ... capital punishments in other 
countries’, where ‘plain death is looked upon as a favour’.!”! 

Fear of the negative effects of torment-based executions—on both the 
audience and the offenders—was a second inhibiting factor also mentioned 
by several writers. ‘General tortures in time become familiar to the mind 
and not very terrible to the heart’? one 1752 newspaper article pointed 
out.'”* ‘The scenes of barbarity and torture, that are so often exhibited 
before the eyes of the people ... extirpate and extinguish the soft and 
tender passions of the human heart’, another commented in 1746, ‘so that 
at the last, we may be brought to behold the breaking of bones, and 
rending of limbs, without any remorse’. He then went on to suggest that 
‘the publick stabbings, and private assassinations, among some of our weak 
and pusillanimous neighbours (i.e. on the Continent)’ were due to the fact 
that ‘these bloody scenes’ at executions had undermined ‘any abhorrence 
to the spilling of human blood’. A more specific fear about 
torment-based executions was that they would change the behaviour of 
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those committing robbery. ‘Tortures have been mentioned by many as the 
surest means ... to extirpate these violences’, one article suggested. ‘But 
then they would introduce more pernicious evils. In those countries where 
breaking on the wheel is the form of execution, robberies are not so fre- 
quent, but seldom or never committed without murder’—an argument 
repeated by a London Magazine article in 1750, which suggested that, if 
faced by the possibility of an excruciatingly painful death, robbers would 
‘always murder’ their victims in order to avoid detection.'”* 

A third factor inhibiting the introduction of new aggravated 
pre-execution practices was thought to be the innate conservatism of the 
English people in relation to legal change. ‘The English nation’, one 
pamphleteer wrote in 1751, ‘cannot easily digest either sudden alterations 
in their laws, or unknown, or unusual ways of executing them’. Rapid 
change might therefore be destructive and might undermine ‘the genius of 
the English nation, to love and respect the laws’.'”° ‘It is the duty of every 
honest Englishman’, another pamphlet argued in the same year, ‘to aim at 
the preservation of every part of the original constitution’ and ‘to guard 
against any innovation’.'”° Even if every honest Englishman did not nec- 
essarily feel as concerned as this author suggested about the introduction of 
innovations in sentencing and punishment policies, the judges almost 
certainly did. Judges very rarely made their opinions known but there is 
little evidence that a significant proportion of them favoured the intro- 
duction of torment-based execution rituals. One judge, faced with a par- 
ticularly heinous rape and murder by a black soldier did remark in 1750 
that he would have liked, in this case, to have passed a heavier sentence 
than just hanging. However, he prefaced this remark by saying that this was 
an exception and that he had ‘never before desired a power of extending 
legal penalties’.'’” The twelve judges, who manned the main Westminster 
courts and the Assize Circuits certainly proved to be innately conservative 
when criminal law reform was discussed in the late-eighteenth and 
early-nineteenth century?’ (see Chaps. 4 and 5). Before the 1770s no 
record of what they may have said in Parliament is available, but it seems 
very likely that the judges were also a conservative force at this point,” 
preferring to make compulsory the post-execution sanctions they were 
already making informal use of, rather than introduce new ones tainted by 
Continental overtones of torture and torment. The leading judge at this 
point, the Lord Chancellor, Lord Hardwicke, when later recalling the 
debates of the early 1750s, made it clear that in penal matters he was 
opposed to what he called ‘rash theorists’.'*° His private papers indicate 
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that he was deeply involved in shaping the Act as it finally came out, and it 
appears almost certain that he was one of the key government figures, and 
possibly the most influential government figure, who influenced the 
shaping and passing of the bill in February and March 1752, thereby 
insuring that post- rather than pre-execution punishments were the com- 
pulsory sanctions selected.'*’ Although the lack of direct reports of 
Parliamentary debates or of intra-governmental discussions make it 
impossible to draw definitive conclusions, it appears that in 1751-1752, 
faced with pressure from the King, the public and a press-fuelled moral 
panic about murder, the government felt obliged to organize the intro- 
duction a new level of penalties for that offence.'*” Not being convinced 
that aggravated pre-execution penalties were appropriate in the English 
context, they therefore turned to two existing and already widely used 
post-execution punishments—dissection and hanging in chains. 


7 CONCLUSION: RETHINKING THE ORIGINS 
OF THE MURDER ACT 


It would be dangerous, however, to see the Murder Act as simply a 
knee-jerk reaction to a moral panic or to other short-term circumstances. 
Certainly the immediate context in the early 1750s—the battles over 
bodies at Tyburn, the surgeon’s need of cadavers, Fielding’s demands for 
more solemn executions, the intense early 1750s legislative activity around 
related social issues,'** and the press’s tendency to fuel anxieties by 
extensive and exaggerated reports of every new murder—were important 
catalysts, but from another perspective the Murder Act can be seen in an 
entirely different way: as the almost inevitable solution to a long-term and 
growing penal problem. 

As the number of property offences punishable by the death penalty 
continued to accumulate from the later seventeenth century to the 
mid-eighteenth century,'** the fact that the punishment for murder was 
exactly the same as that for relatively trivial property offences came to be 
seen as increasingly anomalous and problematic. This disjunction in the 
legislation would have caused considerable disquiet even if those accused of 
violent or particularly heinous property crimes, such as robbery or burglary, 
had been the only offenders actually hanged rather than conditionally 
pardoned. However, in London and the South-East at least, a small but 
significant proportion of the property offenders that ended up on the 
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gallows had committed relatively minor felonies, many of which had only 
recently been made capital. 35 

This theme played an important role in the debates that led up to the 
Murder Act. It was first aired as early as 1701 when the author of Hanging 
not Punishment Enough pointed out that ‘If Death then be due to a Man 
who surreptitiously steals the value of five shillings (as is made by a late 
statute) surely He who ... murthers me ... and burns my house, deserves 
another sort of censure; and if the one must die, the other should be made 
to feel himself die’.'*° This reference to the fact that Parliament had just 
made shoplifting to the value of five shillings (and thefts of the same 
amount from stables or warehouses)'*” a hanging offence made a clear link 
between the growth of the capital code and the consequent need for 
heavier punishments for murder. So did Charles Jones’s remark, published 
in 1752 in the middle of the Murder Act debate in Parliament, which also 
referred to an offence only added to the Bloody Code a few years before. 
‘Almost all nations but ours, adapt their punishments to the Nature of the 
Offence’, he wrote. ‘We make no difference in the sentence of our laws, 
between a poor sheepstealer that takes wherewith to feed his wretched 
Family, and the most inhuman and blood-mangling Highwayman or 
murderer’.'** This demand for greater differentiation, which was rein- 
forced by a growing range of different arguments and approaches, was 
heard with increasing frequency in the years immediately before the 
Murder Act, and came particularly to the fore between 1750 and 1752. 

Several articles argued that the inequality of punishment actually created 
violent crime. ‘The man who takes a shilling on the highway, shall meet 
with the same fate as if he had murdered half a score of people’, an article in 
the London Magazine argued in the mid-1740s.'*? ‘This inequality of 
punishment is the principal reason of the frequency of the crime. If murder 
was to be punished with greater severity, or theft or robbery with less, it 
would, in all probability have its desired effect?.'°° In December 1750 a 
widely published newspaper article about the ‘barbarities committed of late 
by robbers’ reinforced this view. ‘We hear a bill will be brought in the next 
session of Parliament’, it announced, ‘to inflict a heavier punishment on 
offenders of this sort than what the Law now does, which making no 
difference in the punishment of these barbarous villains from others, in a 
great measure occasions the offence’.!?! In 1751 this argument was once 
again applied to murderers alone. ‘Is it not the frequency of executions that 
is the principal cause of murder in England?’ Sedgly’s response to 
Fielding’s pamphlet asked. ‘Ought the pilferer of a few shillings to be 
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punished with the severity due to a murderer? ... Is it not from this 
indiscriminate execution of felons, that so many felonies have their source?’ 
He then went on to argue that death should ‘be more sparingly imple- 
mented’ and confined to murderers and street robbers. °? 

Others pushed this argument even further generating a critique of capital 
punishment for property offences that was further developed by a range of 
penal reformers from the later eighteenth century onwards. In April 1751 a 
long journal article, reproduced in several provincial newspapers, high- 
lighted the problem of ‘the inequality of punishments to the offence’ and 
demanded that capital punishment be reserved for murder alone, as part of a 
much more general critique of the unnecessary growth of the Bloody Code. 
‘It has always been the practice, when any particular species of robbery 
becomes prevalent and common, to endeavor its suppression by capital 
punishments. Thus one generation of malefactors is commonly cut off and 
their successors are frighted into new expedients’, the article argued. ‘The 
law then renews the pursuit in the heat of anger, and overtakes the offender 
again with death. By this practice, capital inflictions are multiplied, and 
crimes very different in their degrees of enormity are equally subjected to the 
severest punishment that man has the power of executing upon man’. The 
terror of death ‘should therefore be reserved as the last resort of authority ... 
and placed only before the treasure of life, to guard from invasion what 
cannot be restored. To equal robbery with murder is to reduce murder to 
robbery’, which would ‘confound in common minds the gradations of 
injury’.'°° This deep critique of the capital code was also not infrequently 
reinforced by references to Biblical arguments. As a journal article pointed 
out in 1750 ‘the law of God’, while permitting the execution of murderers 
made it clear that ‘it must be unlawful to take away the life of a man for ... 
robbery or theft?.'?* In the following year another pamphlet argued even 
more strongly on the same grounds that it was 


a very unjust thing to take away a man’s life for a little money ... we ought not 
to approve of these terrible laws that make the smallest offences capital ... as if 
there was no difference between killing a man and taking his purse ... God has 
commanded us not to kill, and shall we kill so easily for a little money? ... If by 
the Mosaical law ... men were only fined, and not put to death for theft; we 
cannot imagine that, in this new law of mercy, in which God treats us with the 
tenderness of a father, he has given us greater license to cruelty than he did to 
the Jews. Upon these reasons ... it is plain and obvious that it is absurd ... that 
a thief and a murderer should be equally punished.!?° 
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This argument that murder alone should be punished with death was still 
the view of only a relatively small minority in the 1750s, but while it would 
take three-quarters of a century before Parliament would seriously coun- 
tenance removing the death penalty from all property crimes, in the early 
1750s the fact that such fundamental critiques were already being aired— 
both in Parliament!”° and outside it—would almost certainly have made 
the ruling elite aware that in order to preserve the Bloody Code it was 
important to differentiate the punishments inflicted for murder from those 
used against routine property crimes. Since they were clearly not yet willing 
to countenance repealing the property-crime-based capital statutes—in- 
deed they went on adding to them in the second half of the eighteenth 
century'”’—the obvious solution to the problem of differentiation was to 
add further levels of punishment to the execution process in the case of 
murderers. This is precisely what the Murder Act did, and what its preface 
explicitly said it wanted to do. Faced with a moral panic about murder in 
the early months of 1752 the government turned to a policy which by then 
had a long pedigree, a good degree of backing from penal writings and an 
obvious grounding in what contemporaries would have seen as ‘common 
sense’. ‘It has long been the Opinion of many thinking People’, one fairly 
typical and widely published article observed in 1750, 


that our laws are too severe with regard to the crimes for which capital 
punishments are inflicted, at the same time that they are too gentle in the 
manner of those punishments for crimes of the most atrocious nature. Thus a 
very small felony, attended with certain circumstances, brings the malefactor 
to the gallows; and the most barbarous murderer ... does no more; there not 
being the least additional pain, or mark of ignominy, to distinguish the 
vindictive or cruel murderer, from the necessitous thief. °S 


That article went on to suggest that ‘the practice of other countries, in 
similar cases’ should be ‘sometimes attended to’!”’ but even though the 
English government did not eventually take that road—choosing to 
introduce two post-execution punishments rather their Continental alter- 
natives—by passing the Murder Act they explicitly accepted the argument 
for differentiation, as the preface to that Act made clear. In wording that 
was very similar to that found in the article just quoted, the first sentence of 
the Act’s preface stated that since ‘the horrid crime of murder’ was now 
being much more ‘frequently perpetrated’, it had ‘become necessary that 
some further terror and peculiar mark of infamy be added to the 
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punishment of death, now by law inflicted’ on that specific and particularly 
‘heinous’ offence.?°° 

Underlying the passing of the Murder Act, therefore, was the need to 
solve a well-recognized structural problem created by the growth of the 
Bloody Code. As the capital sanction was attached to more and more 
minor property offences—shoplifting, thefts by servants in a dwelling 
house, breaking and entering (to steal to the value of five shillings or more), 
stealing from bleaching grounds, thefts from ships on navigable rivers, 
sheep theft, cow theft and so forth?°'—so the need for a specific extra 
sanction to be available for the punishment of murder became more and 
more pressing, especially when a panic about rising murder rates occurred 
at the beginning of the 1750s. Many existing accounts of the Murder Act 
have implicitly or explicitly portrayed it as cutting across a more general 
trend away from severity, and from this viewpoint the imposition in the 
Murder Act of ‘a more severe and exemplary form of punishment’ seems 
aberrant, exceptional and difficult to explain.?°” However, the fresh per- 
spective suggested by these contemporary writings casts a very different 
light on the origins of the Murder Act. The increasing sanctions imposed 
on murderers in 1752 no longer appear as a temporary reversal within what 
was otherwise a long-term movement towards a more humane penal code, 
but rather as a logical and necessary extension of the inhumanity of the 
Bloody Code, and another stage in its development. 
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CHAPTER 3 


Patterns of Post-execution Sentencing 
in England and Wales 1752-1834. 
The Murder Act in Operation 


] INTRODUCTION 


The Murder Act was very widely publicized immediately after it received 
the royal assent in late March 1752. It was very rare for the newspapers to 
print the text of an act in full, or even to describe its contents in detail, but 
a wide range of newspapers and periodicals did precisely that in the weeks 
following the passing of the Act. The London Gazette, for example, rep- 
rinted it in full. The London Magazine, the General Advertiser and the 
Scot’s Magazine published a detailed description of every clause.’ It was 
also very widely publicized in the provincial papers. Both the Manchester 
Mercury and the Derby Mercury dedicated half of their front pages to a 
detailed description of all the Act’s main provisions, while a considerable 
range of other newspapers described the content of all its main clauses, 
praising it as a ‘very good provision’ and ‘a very wholesome Act.” This 
enthusiastic welcome did not necessarily continue, as we will see in Chap. 4 
when we will look in detail at changing attitudes to post-execution pun- 
ishment between 1752 and the early 1830s, which was the point at which 
Parliament decided to put an end to both the dissection and the gibbeting 
of executed offenders. In this chapter, however, the focus is not on dis- 
cursive formations and legislative initiatives but on the actual decisions of 
the courts. Between 1752 and the early 1830s a large number of capitally 
convicted offenders were subjected to post-execution punishments and a 
few were sentenced to other aggravated forms of execution such as burning 
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at the stake. This chapter analyses the ways these punishments were used by 
the courts and how that usage changed between 1752 and 1832. 

Although this volume focusses primarily on the initial set of decisions 
that shaped the fate of the criminal corpse, that is, those made by the 
judges when they passed sentence in court—huge discretion was also given 
to various other actors in deciding precisely what post-execution punish- 
ment each criminal’s corpse would actually receive. Since Elizabeth Hurren 
and Sarah Tarlow® have recently completed studies of the post-sentencing 
roles played by the surgeons in charge of dissection and by those respon- 
sible for the gibbeting of offenders, the decisions made by these actors, 
such as those made by the few surgeons who returned the bodies of exe- 
cuted criminals to their families rather than dissecting them,* are only 
discussed relatively briefly in this chapter. What is presented here is a 
detailed analysis of the first and most formative moment in the 
decision-making process that shaped the fate of a criminal’s corpse, that is, 
the sentences pronounced by the trial judges and the semi-formal 
instructions that sometimes followed those sentences. 

The core of this chapter will be a new and comprehensive set of statistics 
that enables us to map out the changing patterns of post-execution pun- 
ishment that can be observed in the period between the passing of the 
Murder Act in 1752 and its effective repeal in 1832. The main focus will be 
on the dissection and gibbeting of murderers under that Act, but the 
chapter also includes an overview of the other much smaller groups of 
offenders who were sentenced to post-execution punishment or aggravated 
forms of the death penalty between 1752 and the early 1830s. This will 
include the relatively small sub-group of property offenders who were 
selected by the judges for gibbeting, the offenders subjected to either 
dissection or gibbeting by the Admiralty courts, and two groups who 
appeared to receive aggravated pre-execution punishments for different 
types of treasonable offences but who in practice almost always suffered 
only post-execution penalties. 

Two main types of punishment were used against treasonable offenders. 
The first was burning at the stake for petty treason—which was a 
punishment reserved for women alone (the vast majority of whom had 
either murdered their husbands/masters or committed coining offences). 
To all intents and purposes this had turned into a post-execution punish- 
ment by the early-eighteenth century because by then it had become 
customary to strangle the offender to death before burning her.° The 
second type was disembowelling, beheading and so forth that continued to 
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be used against those convicted of fully treasonable offences, but these also 
changed into what were effectively post-execution punishments as it 
became normal practice to hang the offenders until they were dead before 
cutting and beheading them.° Since these two exceptional treason-related 
punishments constituted less than 4% of the post-execution sanctions used 
in this period, the main focus in this chapter will be the changing ways that 
both the major courts and, to a lesser extent, the Admiralty courts utilized 
the two main post-execution punishments available to them: dissection and 
gibbeting. 


2 ‘THE SOURCES FOR THE STUDY OF POST-EXECUTION 
PUNISHMENT 1752-1834 


In analysing patterns of post-execution punishment in the period between 
the passing of the Murder Act in 1752 and the final abandonment of 
dissection in the 1832 Anatomy Act, and of gibbeting in the 1834 Act for 
the Abolition of the ‘Hanging the Bodies of Criminals in Chains’,’ this 
chapter will begin by exploring four main aspects: the overall percentage of 
offenders given each type of post-execution punishment; changes across 
time in the use of dissection, gibbeting, and so on; geographical variations 
in sentencing policies; and the ways that the nature of the offence and of 
the offender may have influenced the courts’ decisions about which 
post-execution punishment to use. It will also attempt to explain these 
patterns, but it will not explore the broader historiographical questions 
raised by these findings; these will be discussed in Chaps. 4 and 5. 

As we saw in Chap. 1, the two main forms of post-execution punishment 
in use in the eighteenth century—hanging in chains, and dissection—had 
been part of the state’s penal repertoire for centuries, being used against 
both murderers and other types of offenders such as violent highway rob- 
bers. We cannot be sure that the use of either of these two punishments 
peaked in the period between the 1752 Murder Act and the 1830s. Zoe 
Dyndor’s recent work has shown, for example, that the State’s desire to 
crack down on violent smugglers produced very high gibbeting rates in the 
1740s," and there can be no doubt that dissecting surgeons made extensive 
formal and informal use of the corpses of various types of offenders before 
1752.’ Lacking systematic sources for the first half of the eighteenth cen- 
tury, we are reliant on newspaper accounts of executions and there are 
certainly a substantial number of these that report the dissection of highway 
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robbers, murderers and other serious offenders. However, it is very unlikely 
that the numbers subjected to post-execution dissection were greater before 
the Murder Act than in period between 1752 and 1832. Those 80 years 
were not only a period in which these two post-execution punishments were 
extensively used, but also the only era in which they played a formal role in 
sentencing and penal policy, and it is therefore very fortunate that systematic 
sources became available from the mid-century onwards that enable us to 
analyse the precise extent to which dissection and hanging in chains were 
used as formal sentences during this time. 

One of the main reasons why historians have not analysed 
post-execution punishment in detail has been the apparent lack of sys- 
tematic sources. Assize court records have not survived for several circuits 
or are available only for parts of the period. Moreover, even though they 
usually record the passing of a death sentence, they may not always have 
included an indication that the offender was to be hung in chains because, 
after a debate among the judges three months after the passing of the 
Murder Act, it was decided that this part of the sentence could be achieved 
not by formal announcement but ‘by special order to the Sheriff, which 
was usually made at the end of the assizes.'° Moreover, although the 1819 
committee charged by Parliament with investigating the capital code col- 
lected a considerable amount of material on past execution levels, addi- 
tional post-execution punishments were very rarely mentioned and were 
never systematically counted by those who compiled the report’s statis- 
tics. Fortunately the Wellcome Trust’s funding of the ‘Harnessing the 
Power of the Criminal Corpse’ project enabled us to make an extensive 
search of hitherto unused sources and to exploit a largely neglected source: 
the Sheriffs’ Cravings and the sheriffs assize calendars.” These sources 
were stored in the Treasury records rather than in the court archives and 
had therefore been missed by most criminal justice historians. They were 
created by the county sheriffs’ regular requests to central government 
demanding reimbursement for the expenses incurred in inflicting on the 
condemned all the punishments imposed by the county assizes, including 
every hanging.’* Although there are a few small gaps,'* they offer an 
almost complete guide to the number of provincial hangings and to the 
proportion of offenders who were then either sent for dissection or hung in 
chains. The resulting dataset, which covers every county in England and 
Wales, and nearly every sentence of dissection or hanging in chains that 
occurred between 1752 and 1834, forms the basis for all the tables and 
figures in this chapter. ° 
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3 PATTERNS OF POST-EXECUTION PUNISHMENT 1752- 
1834: AN OVERVIEW 


In homicide cases, if the jury had neither acquitted the accused nor avoided 
a capital sentence by bringing in a partial verdict of manslaughter, the judge 
had no choice but to sentence the convicted murderer to death. However, 
between 1752 and 1832, even after a full murder conviction had been 
brought in, the judge still had to make a further choice between three basic 
options: to recommend a pardon, to order the offender to be hung in 
chains or to sentence him/her to dissection. One other outcome was also 
possible: the convicted offender might die in gaol before the sentence 
could be carried out. However, when this outcome was the result of the 
convict’s own choice—that is when he or she had committedsuicide before 
execution—the offender did not usually escape post-mortem punishment. 
Of the six murderers who took this route between 1752 and 1832 three 
were hung in chains or on the gallows, two were dissected and one was 
buried at a local crossroads.'” A similar fate might also befall those who 
chose to take this way out whilst awaiting trial. In 1811, for example, the 
corpse of the man accused of the notorious Radcliffe Highway murders was 
paraded through the streets on a cart and buried at a crossroads with a 
stake through his corpse after he committed suicide in prison.'® 

As the review of all murder conviction outcomes in Table 1 makes clear, 
dissection dominated the post-execution sentencing choices of the assizes 
and of the Old Bailey judges. Between 1752 and 1832 just under 80% of 
murderers whose convictions we have been able to trace were sentenced to 
have their corpses anatomized and dissected. One eighth was hung in 
chains and about one in twelve escaped with a pardon.’ 

The main question that emerges from the pattern of post-execution 
sentences seen in Table 1 is why, in cases of murder, did trial judges in 


Table 1 Outcomes of 


convictions under the Number Percentage 
Murder Act Dissected 923 m 
Hanged in chains 144 12.3 
Pardoned 97 8.3 
Misc 2 02 
Total 1166 100 


Sources (for all tables) TNA E197/34, E389/242-57, t90/148-70, 
1207/1, Assi 2/19,21/9,23/7; p128/3-6,; DUR 16/2-5 
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both the provinces and in London clearly regard dissection as a much more 
suitable post-execution sentence? However, before we look in detail at 
decisions about dissection or gibbeting, it is also important to understand 
the role that pardons played in these statistics. Almost all the murderers 
who were pardoned from post-execution punishment did so because they 
escaped the noose entirely. It was extremely rare for the post-execution 
part of the sentence to be formally removed unless the offender had also 
been pardoned from the death sentence itself. Petitions requesting this 
partial form of pardon were infrequent, partly because only two or three 
days were available before the offender was executed, and partly perhaps 
because they were so rarely successful.*°? However, some examples have 
come to light. In the mid-eighteenth century Lord Hardwicke, the Chief 
Justice, had to respite the gibbeting part of a sentence he had passed on a 
Cornish offender after being informed that the ‘rabble’ would undoubtedly 
‘cut him down’, which ‘would be a fresh insult to authority’ and might 
offer them ‘a new triumph’,”! and on another occasion the same judge left 
it to the Sheriff of Cornwall to decide whether or not to gibbet a man 
found guilty of three murders. The Sheriff decided to reprieve him of this 
part of the sentence because of ‘the disturbed and lawless condition of the 
county’, and Hardwicke agreed that ‘the disposition of the common 
people would not allow it’ and that ‘it might have been very unfortunate ... 
to have given the rabble an opportunity of striking the last blow’.?? 

A dissection sentence was virtually never respited by the assize judges’? 
but this did not mean that some of those ordered to be dissected did not 
avoid this part of the punishment, despite the judges’ refusal to pardon 
them. In some remote rural areas where county hospitals had yet to be 
established, the lack of appropriate medical men able and willing to dissect 
sometimes meant the sentence was not actually carried out,~* while 
occasionally the surgeons took it upon themselves (without statutory jus- 
tification) to hand a criminal’s corpse over to his relatives for burial, either 
intact or after a few token incisions, thus enabling him or her to avoid this 
part of the sentence.”° It remains unclear precisely why the judges used 
their pardoning powers so infrequently to remit the post-execution ele- 
ment of the sentences they passed. It is possible that they did not believe 
that the Murder Act gave them the right to do so. Indeed there were some 
late-eighteenth-century commentators who believed that the wording of 
the Act went further than this and also made it illegal for either the judges 
or the King to pardon anyone from the hanging part of the sentence.”° 
Most judges clearly did not believe this. Over ninety murderers were 
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pardoned between 1752 and 1832, usually because the evidence against 
them was flawed, there were questions about their sanity or they had 
friends in very high places.” However, murder was still regarded as an 
extremely serious crime and pardoning rates were therefore extremely low 
compared to those for other crimes—in Essex nearly three-quarters of 
capitally convicted property offenders were pardoned in this period com- 
pared to only 8% of murderers.” The main choice of punishment in 
murder cases therefore remained between dissection and gibbeting. 
Before we move on to look at detailed patterns of post-execution sen- 
tencing, at how they varied over time and between regions, and then at 
why dissection was so much more frequently chosen compared to hanging 
in chains, it is important to note that dissection was not quite as dominant 
amongst the entire group of offenders subjected to post-execution pun- 
ishments as it was among murder cases alone. This was because dissection 
did not dominate the sentences handed out in the five other (much 


smaller) categories of case that could result in a post-execution punishment 
(Table 2). 


Table 2 Patterns of post-execution punishments 1752-1834; by court and type 
of case 


Hanged Burnt Beheaded 


Dissected In At Etc. Total % of 


chains stake all 
Assizes & Old B; Murder Act 908 131 0 0 1039 87.3 
convictions* 
Assizes and Old B; Property Offences 0 55 0 0 55 4.6 
Admiralty court; Murder Act cases 15 13 0 0 28 2.4 
Admiralty court; Non-Murder cases 0 23 0 0 23 1.9 
(Piracy etc.) 
Assizes & Old B; Petty Treason 0 0 22 0 22 1.8 
(Murder/Coining) 
Assizes Old B & Higher Courts: High 0 0 0 23 23 1.9 
Treason 
Total 923 222 22 23 1190 99.9 
Percentage of all post-execution 77.6 18.7 1.8 1.9 100 
punishments 


*Pardons excluded 


84 P. KING 


The first of these—the burning of women found guilty of petty treason 
—mnever involved dissection. The twenty-two women who were found 
guilty of either murdering their husbands/masters or of coining between 
1752 and 1790 (when this punishment was abandoned by Parliament) 
were all burnt at the stake. Burning was effectively a post-execution pun- 
ishment because by the mid-eighteenth century it was a tradition that the 
person was always strangled first. The second category centred on the 
relatively small number of capitally convicted property offenders whom the 
assize or Old Bailey judges decided not only to sentence to death but also 
to hang in chains. Since the courts could not formally sentence these 
offenders to dissection, the fate of these fifty-five men (women were never 
hung in chains) also reduces slightly the proportion of post-execution 
sentences that involved a visit to the surgeon’s table.”” The third category 
of cases—the twenty-three executions that resulted from convictions for 
high treason—had the same effect. These might sometimes involve the 
disembowelling and beheading of the offender after they had been hanged, 
but they did not involve a formal sentence of dissection. Because the 
Admiralty Court heard both murder cases and those not involving homi- 
cide, it used both dissection and gibbeting. However, since nearly half of 
the capital sentences it passed involved piracy, theft on the high seas, or 
mutiny (for all of which dissection does not seem to have been an option) 
and since it only used dissection against just over half of those convicted of 
murder (Table 2), this court also reduced the overall proportion of 
post-execution punishments that involved dissection. However, because 
these five minor groups of cases accounted for only one-eighth of the 
post-execution sentences passed between 1752 and 1832, their impact on 
the proportion of offenders subjected to dissection remained minimal. 
Overall in this period well over three-quarters of the offenders whose 
corpses were subjected to post-execution punishment were sent to the 
surgeons table, while less than one-fifth were ordered to be hung in chains 
(Tables 1 and 2). 


4 CHANGING PATTERNS OF POST-EXECUTION PUNISHMENT 
1752-1832 


The pattern of post-execution punishments used by the courts had its own 
distinct chronology and geography. Over the period 1752-1832 as a 
whole, once the small number who received pardons are excluded, 
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13.5% of murderers were hung in chains compared to the 86.5% who were 
dissected. However, the degree to which dissection dominated 
post-execution sentences did not remain static over time. As Table 3a 
makes clear the role of dissection became more dominant after 1800. 
Although the figures oscillated considerably, overall in the first half century 
after the Murder Act (1752-1801) just under 20% of murderers were 
gibbetted (Table 3b). However, after 1801 there was a drastic collapse in 
the proportion of murder sentences that involved gibbeting. Between 1802 
and 1832 less than 4% of murderers were gibbeted. Clearly the early years 


Table 3 a Number of Murder Act Sentences involving dissection/gibbeting by 
decade 1752-1832; Assizes and Admiralty courts (pardons excluded). b Proportion 
of Murder Act Sentences involving hanging in chains (HIC). By decade 1752- 
1832. Assizes and Admiralty courts (pardons excluded) 


(a) 

Period Ass Adm Both Crts Ass - Adm- Both Crts 
Mur; Mur; Mur; Diss Mur; Mur; HIC Mur; HIC 
Diss Diss HIC 

1752-1761 114 1 115 28 0 28 

1762-1771 102 1 103 27 0 27 

1772-1781 97 0 97 18 2 20 

1782-1791 122 0 122 28 3 31 

1792-1701 110 6 116 23 0 23 

1802-1811 75 2 77 2 0 2 

1812-1821 168 5 173 2 8 10 

1822-1832 120 0 120 3 0 3 

All years 908 15 923 131 13 144 

(b) 

Period All Mur puns % HIC both courts % HIC assizes only 

1752-1761 143 19.6 19.7 

1762-1771 130 18.9 19.0 

1772-1781 117 14.0 12.7 

1782-1791 153 21.7 19.7 

1792-1801 139 16.1 16.2 

1802-1811 79 1.4 1.4 

1812-1821 183 7.0 1.4 

1822-1832 123 2.1 2.1 


All years 1067 13.5 12.6 
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of the nineteenth century witnessed a major change in attitudes towards 
hanging offenders in chains. 

Although Table 3a, b appears to suggest that there was a brief revival in 
the use of hanging in chains in the second decade of the nineteenth cen- 
tury, this was almost entirely due to the fact that the Admiralty Court 
gibbeted eight offenders for murder on the high seas between 1814 and 
1816 (Fig. 1 and Table 3a, b).°° When these cases are excluded it becomes 
clear that the Old Bailey and assizes judges changed their sentencing 
policies fundamentally after 1801. Although they sentenced five murderers 
to hanging in chains between 1800 and 1801, they only used this option 
twice in the following decade and did not use it at all between 1816 and 
1826. Indeed in the entire three decades before the 1832 Anatomy Act the 
assizes courts sentenced only five murderers to hanging in chains compared 
to the 363 whose corpses they subjected to dissection.*’ Thus the pro- 
portion of murderers hung in chains by the assize and Old Bailey judges 
suddenly and irreversibly declined from just under 1 in 5 between 1752 
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Fig. 1 Corpses hung in chains under the Murder Act, 1752-1832 (including 
Admiralty cases) 
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and 1801 to less than 1 in 50 between 1802 and 1832. Having peaked 
between 1782 and 1791, when it constituted nearly 22% of sentences for 
murder (Table 3b), after 1801 hanging in chains became an extremely rare 
sentencing option. 

This sudden change in sentencing policies is even more evident when we 
look at the patterns of post-execution punishment in relation to non-killing 
offences (primarily property crimes) seen in Fig. 2. Here the change was 
extremely sudden at both the assizes courts and the Admiralty Court. In 
1803 the assize judges, who, on average, had gibbeted a dozen property 
offenders per decade in the 1780s and 1790s, and had used this punish- 
ment against nine such offenders in the 4-year period 1799-1802, sud- 
denly decided to completely abandon the use of hanging in chains in 
property crime cases. It was never part of a non-murderers sentencing after 
1802. In the Admiralty Court the change was equally sudden and came a 
few years earlier. In the 1780s that court sentenced an average of one 
person a year to hanging in chains for mutiny, piracy or stealing,*” and a 
similar number received the same sentence for non-killing offences 
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Fig. 2 Corpses hung in chains for non-killing offences, 1752-1832 (including 
Admiralty cases) 
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between 1790 and 1798. However, after gibbeting two offenders in 1798 
for serving on a French ship while Britain was at war with France, the 
Admiralty Court completely stopped using hanging in chains for 
non-killing offences. Like the assizes they still very occasionally resorted to 
gibbetting for murder (in 1814 and 1816 only) but they abandoned the 
use of hanging in chains for non-killing offences 4 years before the assizes 
judges made the same choice in 1802. 


5 THE GEOGRAPHY OF GIBBETING 


Patterns of post-execution punishment not only changed over time, they 
also varied between regions (Table 4). Although overall between 1752 and 
1832 only 13.5% of executed murderers were hung in chains, in ten of the 
fifty-one counties of England and Wales, as well as in the Admiralty Court, 
more than one-quarter had their corpses gibbeted rather than dissected. 
The geography of the courts’ dissection/gibbeting preferences is complex 
but four features stand out. First, the four very large counties that had the 
highest numbers of convicted murderers—the only four that averaged at 
least seven full murder convictions per decade—all gibbeted significant but 
smaller than average proportions of their corpses. London (6.3%) Devon 
(5.4%) Yorkshire (7.0%) and Kent (7.5%) between them averaged less than 
half the gibbeting rate of the country as a whole. Having lots of potential 
corpses to gibbet does not appear to have encouraged the judges to make 
this part of the punishment. Indeed, in relative terms, it seems to have 
discouraged them, perhaps because only a certain number of gibbetings 
were deemed to be either necessary, useful or socially acceptable. 
Secondly, by contrast, the four highly exceptional counties that gibbeted 
at least 50% of their murderers were all places were few convictions took 
place. The counties with the highest percentages of murderers sentenced to 
be gibbeted were the two southern and central English counties with the 
smallest number of murder convictions—Huntingdon and Rutland. 
Thirdly the vast majority of middle-sized English counties clustered rela- 
tively near to the average in terms of the percentage of convicted murderers 
punished by being hung in chains. Gibbeting rates in the fourteen counties 
that dealt with more than two but less than five criminal corpses per decade 
varied less than 9% above or below the national rate. The only region that 
seems to have had more than double the average gibbeting rate was East 
Anglia. The average rate in the counties of Suffolk, Norfolk and 
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Cambridgeshire, all of which dealt with less than two murderers’ corpses a 
decade, was 29.4%. However, a considerable number of the counties with 
very small numbers to deal with exhibited the final outstanding feature of 
the geography of judicial decision making under the Murder Act: they did 
not gibbet any murderers at all during the entire 80 years (Table 4). Many 
of the twelve counties that fell into this category were very small. Half of 
them dealt with three corpses or less during the entire period that the 
Murder Act was in operation. Two others dealt with only five. The average 
among this group was well under one per decade, presenting a huge 
contrast to the average of seven per decade seen in Yorkshire, Devon and 
Kent and the twenty per decade seen in London. In contrast to the smaller 
counties such as Huntingdonshire and Rutland that went the other way 
and made hanging in chains their main response, the majority of these 
twelve non-gibbeting counties were on the western periphery of England 
and Wales: including Cornwall, Westmoreland and seven Welsh counties. 
This tendency for the western parts of the country to avoid gibbeting 
murderers should not be overemphasized—although the absolute numbers 
involved were always small, at least a few Welsh counties gibbeted above 
average percentages. However, when we move on to look at the geography 
of gibbeting polices for non-murder convicts it becomes clear that the 
western periphery did indeed have a much greater reluctance to hang 
offenders in chains than the rest of the country. 

Gibbeting for property crime had a very specific geography (Table 5). 
Nearly half of the fifty-five gibbetings ordered by assize judges took place 
in London or on the Home circuit, while the far Northern and Western 
counties of England—Cornwall, Northumberland, Cumberland and 
Westmoreland—along with the whole of Wales only saw a total of two 
non-murderers hanged in chains in the entire 80 years. This was mainly the 
result of the refusal of most areas on the western periphery to hang more 
than a tiny number of convicts for property crime, an aspect of the history 
of capital punishment which, as Peter King and Richard Ward have recently 
shown, created a very different penal regime on the periphery.** The 
Cornish examples already quoted—in which the crowd, by threatening to 
triumphantly rescue the offender’s body from the gibbet, persuaded the 
judge to cancel this part of the sentence—suggest, however, that the 
almost complete absence of gibbeting on the periphery was not merely a 
function of the lack of capitally convicted property offenders in these areas. 
The minimal use made of hanging in chains in non-murder cases was 
almost certainly also a function of the lack of support in many of these areas 
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Table 5 Number hung in chains, non-killing offences by county 1752-1832 
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County Non-murd HIC County Non-murd HIC 
Admiralty ert 23 Breconshire 0 
London 8 Caernarvonshire 0 
Sussex 7 Cambridgeshire 0 
Hertfordshire 5 Cardiganshire 0 
Lancashire 4 Carmarthenshire 0 
Cheshire 3 Cornwall 0 
Devonshire 3 Cumberland 0 
Hampshire 3 Derbyshire 0 
Kent 3 Dorset 0 
Yorkshire 3 Glamorgan 0 
Essex 2 Gloucestershire 0 
Wiltshire 2 Herefordshire 0 
Buckinghamshire 1 Huntingdonshire 0 
Denbighshire 1 Leicestershire 0 
Durham 1 Lincolnshire 0 
Flintshire 1 Merionethshire 0 
Norfolk 1 Monmouthshire 0 
Nottinghamshire 1 Montgomeryshire 0 
Northamptonshire 1 Northumberland 0 
Oxfordshire 1 Pembrokeshire 0 
Rutland l Radnorshire 0 
Shropshire 1 Staffordshire 0 
Somerset 1 Suffolk 0 
Surrey 1 Warwickshire 0 
Bedfordshire 0 Westmorland 0 
Berkshire 0 Worcestershire 0 


for the use of gibbeting against anything except particularly heinous 
murderers. Courts in the London area, by contrast, made extensive use of 
gibbeting in non-murder cases. If we add the twenty-three gibbetings 
ordered by the Admiralty court for non-murder offences, almost all of 
which took place on the Thames estuary, courts based in London or in the 
five Home Circuit counties between them initiated forty-nine gibbetings of 
non-murderers, that is, three-fifths of the total for the whole of England 
and Wales. Sussex alone gibbeted seven such offenders, partly because, as 
Zoe Dyndor’s work has shown, a pattern of using hanging in chains against 
violent smugglers had been established in the county during the 1740s.** 
By contrast only ten counties outside London and the Home Circuit 
gibbeted more than one property offender during these 80 years and most 
of these only did so two or three times. 
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When it came to hanging the corpses of offenders in chains, the 
inhabitants of the capital and the counties immediately surrounding it 
would have witnessed a vastly greater density of gibbeted corpses than any 
other region. If we include the thirteen gibbetings for murder ordered by 
the Admiralty court (Table 2), and the twenty-three murderers gibbeted 
by the Old Bailey and Home Circuit judges a total of eighty-five corpses 
were put on gibbets in the area around London. In the Metropolis alone 
more than fifty corpses—between six and seven per decade—were left to 
rot 10-12 metres above the ground in their specially designed iron cages. 
Since, as Tarlow has pointed out, these gibbets could remain standing for 
several decades,*° this meant that visitors to the metropolis would have 
found it difficult to avoid seeing a gibbeted offender. If the average gib- 
beted corpse remained in situ for 20 years *° this would have meant that on 
average around fifteen such sights could be found in London at any one 
time between 1752 and 1832. These fifty or so corpses would have been 
shared fairly equally between the various Admiralty sites on the Thames 
approaches, and the well-established gibbeting sites used by the Old Bailey 
on the major roads out of London (at Hounslow Heath, Finchley 
Common, Kennington Common, Hangar Lane, Shepherd’s Bush, Mile 
End, and on the Edgware Road).*” Despite the fact that the Old Bailey 
judges gibbeted a lower proportion of convicted murderers than some 
provincial assizes, London was very much the epicentre of gibbeting 
especially in the third quarter of the eighteenth century. Between 1759 and 
1772 around twenty offenders were hung in chains in the capital.** Given 
that the words gallows and gibbet were often virtually interchangeable in 
contemporary discourse,®” it is not surprising that London was known as 
‘the city of the gallows’.*° 

The judges of the Admiralty court played a large role in creating this 
reputation, both by ordering around two-thirds of London gibbetings, and 
by placing their gibbets in very prominent positions, which most of those 
entering the capital by water could not have failed to see. The judges did 
not usually record their reasons for using gibbeting so widely, but hanging 
executed offenders in chains at prominent points on the Thames estuary 
almost certainly appealed to the Admiralty Court judges because it offered 
both the opportunity to display their authority, and the possibly of 
deterring potential pirates, or mutinous/murderous crews. The court’s 
disparate jurisdiction over crimes committed on ‘the high seas’ made it 
particularly important to physically establish its authority, and these overt 
expressions of its power to execute offenders and then to punish their 
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corpses would have done just that. Britain’s large and rapidly expanding 
empire made it vital that trade links with the Americas, the West Indies, 
Africa, the East Indies and beyond be made as secure as possible from 
piracy, robbery and mutiny, and it was the function of the Admiralty Court 
to protect British shipping from these different depredations; no easy task 
in a period when Great Britain was more often than not at war. Given that 
London was the key port of the empire in the eighteenth century and that 
huge numbers of sailors therefore passed up the Thames each year, the 
assembly of gibbets that they saw each time they visited the port gave 
substance and immediacy to the power of the Admiralty Court and the 
fiscal/military state whose interests it guarded. It may also have been easier 
for the court’s officers to ferry the corpses of executed criminals from the 
Admiralty Court’s gallows at Execution Dock to a gibbeting site further up 
the Thames, than it would have been to transport them across London to 
the Surgeon’s Hall surrounded all the way by jostling crowds.*! However, 
their need to make expressive and long-lasting statements about their 
power to execute was almost certainly the main reason why this court made 
only a small contribution to the supply of criminal corpses sent to London 
surgeons. 


6 ‘THE PREVALENCE AND THE GEOGRAPHY OF DISSECTION 


The number of convicted murderers subjected to dissection also varied 
considerably both across time and between regions.“ Although nearly 80% 
of fully convicted murderers were dissected (Table 1), the number of 
corpses this made available to the surgeons was relatively small. In all 923 
criminal corpses were ordered for dissection in these 80 years, an average of 
less than twelve per year. This is a very small number when compared with 
the needs of the metropolitan and provincial surgeons. For example, 592 
bodies were used by the London’s anatomy schools in 1826 and at least 
450 in 1828, both being years in which there was only one full conviction 
under the Murder Act at the Old Bailey. Nor was the supply reliable or 
predictable for two main reasons. First the pattern of convictions under the 
Murder Act fluctuated very considerably, the lowest annual figure being 
three and the highest twenty-six (Fig. 3). These fluctuations were some- 
times completely random but after 1775 the number of cadavers made 
available by the courts tended to be lower in wartime and higher in 
peacetime. Between 1775 and 1825 the 5-year moving average in Fig. 3 
exhibits significant troughs during the American War of Independence 
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Fig. 3 Corpses made available to the surgeons under the Murder Act, 1752-1832 
(including Admiralty cases) 


(1776-1782) and the French Wars (1793-1815) and rises significantly in 
two periods that immediately followed the end of those two wars (1783- 
1785 and 1815-1818), probably because a significant percentage of young 
men, who formed the main demographic group accused of murder,** 
would have been absent abroad during these wars, but would have 
returned at the coming of peace. 

In addition, as Hurren’s work has also shown, the availability of corpses 
varied massively between areas. In London (if the Admiralty Courts con- 
tribution is included) around twenty per decade were available. In twenty 
out of the fifty-one counties of England and Wales less than one per decade 
was the norm. A variety of factors influenced the numbers of corpses made 
available for dissection under the Murder Act. The size of each county’s 
population is the most obvious. The propensity of any particular county’s 
inhabitants to commit acts that could be indicted for murder was also vital 
and was greatly influenced by the nature of the area. Murder indictment 
rates were six times higher in rapidly urbanizing areas like Lancashire, for 
example, than they were in the more remote rural regions of western 
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England and Wales.** The proportion of murderers who were detected 
and prosecuted was also important, but even more influential were the 
various factors that drastically reduced the proportion of indicted mur- 
derers that were actually sentenced to death. 

Between 1791 and 1805—a period for which calculations are made 
easier by the existence of detailed calendars—only fifteen out of more than 
one hundred men and women accused of murder at the Old Bailey were 
actually executed. One in ten were left to remain in gaol or were released 
because their prosecutor failed to appear, one in eight had their indict- 
ments ‘not found’ by the grand jury, and well over one-third were found 
not guilty by the petty jury. Thus only just over two-fifths were actually 
convicted. Moreover, two-thirds of those convictions were not for murder 
but for the lesser, non-capital, offence of manslaughter.*° A very similar 
pattern can be found outside the Metropolis. In Cornwall the assizes 
records indicate that between 1770 and 1824 only 12% of murder 
indictments ended in a sentence of death; 10% were not found, 45% were 
acquitted and 33% were found guilty only of manslaughter.*° In Durham 
between 1780 and 1819 just under 15% of those indicted for murder were 
actually sentenced to death.*” Many murder indictments in the eighteenth 
century arose either from cases in which the victim had been killed unin- 
tentionally during a fight or from other contexts in which there had been 
no premeditated intention to kill, and jurors were therefore very reluctant 
to bring in full convictions (or often any conviction at all) in such cases. It 
was therefore remarkably difficult to get yourself hanged for murder in any 
region of eighteenth-century England and Wales and the relatively small 
number of cadavers made available by the Murder Act mainly reflected that 
fact, although it was also affected to some extent by each county’s 
gibbeting-to-dissection ratio. 

Given that the population size of any given county and the degree to 
which it was experiencing industrialization and/or urbanization were such 
key factors, it is unsurprising that (as column 1 of Table 4 indicates) the 
largest counties containing major cities, such as Middlesex, Yorkshire, 
Lancashire and Warwickshire, and the few rural counties with very high 
populations, such as Devon, produced the highest numbers of criminal 
cadavers, as did the semi-metropolitan counties of Kent, Essex and Surrey. 
One-quarter of all those dissected for murder were executed in London, 
Surrey, Kent and Essex. Another eighth were sent on to surgeons in 
Warwickshire, Lancashire and Yorkshire, but in most Welsh counties, in 
Cumbria and in some other small English counties such as Bedfordshire 
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and Berkshire one dissection every 20 years (or less) was the norm between 
1752 and 1832. As Hurren has shown this did not prevent the develop- 
ment in most counties of elaborate and often highly public dissection 
rituals in specially assigned venues, the nature of which varied between 
regions.“ Nor did it prevent London surgeons from developing very 
public rituals of anatomization and so on, which were accompanied by 
large crowds and involved a considerable degree of public participation.*” 
However, prosecutions under the Murder Act were clearly utterly inade- 
quate as a means of meeting the surgeon’s needs for cadavers, and this was 
the main reason why some members of the medical profession pressed in 
1786 for compulsory dissection to be extended to other types of capital 
convict.°” However, even these limited numbers could be, and in many 
counties were, used to create periodic spectacles of post-execution pun- 
ishment that were witnessed by large numbers of local inhabitants.°’ 
Although these dissection rituals only lasted a matter of days, rather than 
the many years of exposure to public gaze that were intrinsic in sentences 
of hanging in chains, both these post-execution options attracted huge 
crowds and provided an opportunity to demonstrate the law’s power over a 
convicted murderer’s body even after his or her execution. 


7 THE IMPACT OF THE NATURE OF THE OFFENCE 
AND THE OFFENDER 


It is a lot easier to describe the geography and chronology of the courts’ 
decisions about sentencing murderers to either dissection or hanging in 
chains, than it is to analyse the impact that the nature of the offence and the 
character of the offender had on those decisions. The Sheriffs Cravings do 
not contain systematic information on the age, previous character, physical 
condition or occupation/social status of the offender, and unfortunately 
the vast majority of the assize records are also silent on these matters. 
Moreover, it is often not possible to obtain precise information on the type 
of murder for which the accused was convicted. However, the offenders’ 
first names make it relatively easy to analyse the impact of gender. No 
women were hung in chains. None of the fifty-five non-murderers gibbeted 
for property crimes between 1752 and 1832 were women and no female 
murderers appear to have been gibbeted rather than dissected. This may 
have been because, to quote Blackstone, ‘the decency due to the sex for- 
bids the exposing ... their bodies,’ but this did not prevent women’s 
corpses from being sent for public dissection and the precise thinking 
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behind this policy therefore remains unclear.°* What is clear, however, is 
that it was only in cases involving males that the courts saw themselves as 
having a choice about which post-execution punishment to use. 

How did the crimes and the characteristics of the male condemned 
affect the kind of post-execution punishments they received? The types of 
offences they had committed were clearly the major factor in the fifty-five 
cases where non-murderers were hanged in chains. As Tarlow’s more 
detailed analysis has shown, more than three-quarters of those who were 
gibbeted had been convicted of highway robbery, the great majority of 
whom made the mistake of robbing the mail in an era when Post Office 
officials often made a point of asking assize judges to use this additional 
sanction.” Another 13% had been convicted of burglary, while the 
remaining 10% were hung in chains for shooting with intent to kill (two 
cases), arson, animal theft and riot (one case each).>* 

Lacking systematic data on the social status and age of convicted 
murderers, the impact of these variables on sentencing decisions about 
post-execution punishments can rarely be assessed, but some clues can be 
obtained from two small samples that can be extracted from the Old Bailey 
records. Unfortunately the last London murderer to be hung in chains 
went to the gallows in 1789, 2 years before the brief period (1791-1805) 
when details of the age and backgrounds of offenders were fairly system- 
atically recorded in the Newgate Calendars. The Calendars do, however, 
give us information on fourteen London men and one woman dissected for 
murder during this period, and we can compare this sample of dissected 
offenders with the limited information Julian Raynor has managed to 
obtain on the occupations of a different, but similarly sized, group of 
London offenders gibbeted in the much longer period 1740-1789.°° Not 
surprisingly perhaps the occupational backgrounds of the two samples are 
very similar. The dissected 1791-1805 convicts whose occupations are 
listed include a selection of unskilled and semi-skilled workers—a labourer, 
two mariners, a retired soldier, a soap-maker and a drover, as well as four 
from fairly skilled artisan backgrounds—a watchmaker, a bookbinder, a 
printer and a harness-maker. A fairly similar pattern emerges amongst 
Raynor’s sample of gibbeted offenders, which included a sailor, a soldier, a 
husbandman, a saddler’s apprentice, a journeyman gunsmith, a 
chocolate-maker, an attorney’s clerk and three servants. In both cases half 
of the convicts were London born and between 20 and 26% were born 
outside England. The age ranges covered in the sample were also fairly 
similar: 73% of the dissected offenders were aged under forty, as were 78% 
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of the gibbeted. Both samples contained one convict over age seventy. One 
difference did stand out, however. While none of those who were dissected 
were aged under twenty, three of the nine gibbeted offenders fell into that 
category and two more were only twenty. However, this should not be 
taken to indicate that young offenders were more likely to be hung in 
chains simply because they were young. The younger age structure of these 
gibbeted offenders mainly reflected the very specific types of murderers that 
the Old Bailey judges chose to have hung in chains. 

Unlike the dissected offenders, most of the gibbeted offenders in the 
1740-1789 sample had committed murder during an act of robbery (ten 
out of fourteen), and since highway robbery was very much a young man’s 
occupation, this meant that a much higher proportion of those hung in 
chains were young. Between 1752 and 1805 the Old Bailey judges also 
gibbeted at least six highway robbers who had not murdered their victims 
and it is possible that this regular practice also influenced their decisions in 
murder cases, since they confined the use of hanging in chains primarily to 
murders committed during acts of property crime." The fate of three 
offenders convicted of murder at the July Old Bailey sessions in 1753 
provides a clear illustration of these attitudes. One was found guilty of 
murdering his wife, the other two were convicted ‘for the murder of the 
postman’ during a robbery. The corpse of the former was ‘carried to 
Surgeons’ Hall’, but the two robbers were eventually gibbeted ‘in pur- 
suance of an application from the Postmaster General’.*” 

Provincial practice followed a fairly similar pattern, although murders 
during robberies did not dominate to quite the same extent.°* In 70 of the 
131 murder cases across England and Wales that ended in a gibbeting the 
SherifP's Cravings indicate roughly what types of murder resulted in a gib- 
beting sentence, and much the largest category, once again, were murders 
committed during a robbery or violent burglary (40%). A further 10% 
involved the murder of an official: a magistrate, bailiff, excise officer or 
gaoler.°? Another 17% involved a husband killing his wife or a father killing 
his child.°? Other murderers deemed suitable for gibbeting rather than 
dissection included three masters who murdered their servants, two servants 
who murdered their masters, a man who beat a woman to death after his 
proposal of marriage was turned down,” a stalker who constantly followed 
the victim and ‘told her that if he could not have her he would end her’? 
and the ‘Congleton Cannibal’ (a butcher who cut the victim’s body to 
pieces and then ate them).°* Lacking the equivalent information for all 
murder convicts, it is difficult to draw definite conclusions, but it appears 
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that a large proportion of those selected for gibbeting had committed forms 
of homicide that were regarded as particularly cruel and premeditated. 
Murders committed during robberies were certainly regarded as especially 
callous forms of homicide and it is not therefore surprising that this group 
dominated sentences of hanging in chains in the capital and were the much 
the largest subgroup across the whole of England and Wales. Overall, 
therefore, it appears that the type of murder the convict had committed 
almost certainly had a much greater influence on the judge’s decision to 
sentence him to gibbeting than his age, status or migration 
history /ethnicity did. It should be remembered, however, that if the court 
had decided to send the corpse of a convict for dissection factors such as 
class, gender, age and ethnicity might well play a role in decisions about how 
the surgeons would handle the cadaver and what level of damage they 
would eventually inflict on it, a theme investigated in Chap. 4. 


8 REASONS FOR DISSECTION’S DOMINANCE AMONGST 
SENTENCES PASSED UNDER THE MURDER ACT 


Why was dissection the dominant post-execution sentencing option under 
the Murder Act? There are, of course, no definitive answers to this ques- 
tion. Those who made these decisions almost never recorded their reasons 
and the attitudes and motives that lay behind their actions can therefore be 
interpreted in a variety of ways. The most obvious influence, if not nec- 
essarily the most important, was gender. Given that the courts had decided 
that it was not appropriate to hang women in chains, this automatically 
excluded 15.7% of those convicted of murder between 1752 and 1832 
because they were female. If we look at the men only, the proportion 
subjected to gibbeting rather than dissection then rises from 13.5 to 16.0%. 
This would have meant that in the years before 1802, that is, the 
sub-period when gibbeting was still a major option, the courts chose to 
gibbet nearly one in four of the male murderers convicted before them. 
Until the beginning of the nineteenth century, therefore, the decision not 
to hang female convicts in chains made a significant, albeit minor, con- 
tribution to the ratio of dissections to gibbetings. However, this does not 
explain why, even in the pre-1802 period when hanging in chains was at its 
height, three out of every four males were sent for dissection. To explain 
the judges clear preference for dissection we need to investigate a number 
of potential contributory factors. 
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First, although the majority of criminal cadavers went to the surgeons, 
their influence on the sentencing process may well have been small. While 
the surgeons of cities where there were established anatomy schools, or 
where a good income could be obtained from public anatomy lectures,* 
would have been keen to get hold of criminal corpses, it is very difficult to 
find evidence of surgeons successfully demanding that the judges allow 
their need for cadavers to be the deciding factor in the sentencing process. 
Virtually the only recorded instances in which the surgeons decided the 
nature of the post-execution punishment were the very limited number of 
occasions when surgeons in remote provincial towns refused to take the 
offender’s corpse, thus forcing the trial judges to hang the offender in 
chains.°° Overall, however, these occasions appear to have been rare and in 
most parts of England the surgeons were not only willing to dissect the 
bodies of executed murderers, but were also very keen to do so. The 
surgeons increasing need for cadavers in places like London or Leeds may 
have had some influence, and this may partly explain why the gibbeting 
rate was lower than average in the capital. However, the courts could not 
have supplied a significant proportion of the numbers required by the 
anatomy teachers even if they had sent all convicted murderers on for 
dissection, and the vast majority of the judges do not seem to have been 
interested in making the surgeon’s needs their main sentencing priority. 
On balance, therefore, it seems unlikely that the demand for cadavers was 
the main reason why sentences of dissection were used much more fre- 
quently than those involving gibbeting. 

A second and probably more important factor may have been penal 
sensibilities—the desire of the judges not to overdo the gibbeting option, 
which if used regularly for a high percentage of murderers would, overtime, 
have populated the landscape of some areas with relatively large numbers of 
rotting corpses. It is interesting that the six exceptional counties that 
gibbeted at least 50% of their murderers were all places were very few 
convictions took place. It is no coincidence that the two English counties 
with the highest percentages of murderers sentenced to be gibbeted were 
the two smallest—Huntingdon and Rutland—which each averaged just 
one convicted murderer every 40 years, and therefore only gibbeted one 
murderer during the entire Murder Act period. The Old Bailey, by con- 
trast, hung in chains a ten times smaller proportion of its convicted mur- 
derers, but despite this it still managed (with help from the Admiralty 
Court) to generate so many gibbets that London was perceived by many 
contemporaries as a major centre of gibbeting punishments. It is possible 
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that in areas where murder convictions were relatively frequent judges 
deliberately cut back on their use of this punishment in order to keep the 
currency of hanging in chains high.°° Overuse would have crowded certain 
parts of the urban landscape with rotting gibbets and stinking corpses and 
they may have thought that this would become counter-productive. 
Gibbeting in urban areas like London also tended to generate complaints 
from local inhabitants who disliked the stench, the noise and the visual 
proximity of the resulting gibbets, while often remaining doubtful about 
their deterrent value.°” 

A third factor that may have affected the courts’ decisions to dissect 
rather than hang in chains was cost. Gibbeting was extremely expensive. 
The wood, the iron work, and the problem of creating a gibbet high 
enough and well protected enough to prevent rescue made gibbets very 
costly to build.°* According to the Sheriffs’ Cravings the average gibbet 
cost around £16.00 and some cost more than £50.00 (more than a year’s 
wages for a labouring man).°” By contrast the sheriffs could usually sell the 
body to the surgeons for a fee at least equal to the cost of organizing the 
dissection and were often, therefore, in profit at the end of the process. The 
sheriffs who, as members of the local elite, dined with the circuit judges 
regularly during their visit to the county, would have been very keen to 
avoid a gibbeting since their Cravings indicate they were rarely reimbursed 
for most of the costs they incurred.”° The assize judge’s habit of pro- 
nouncing an initial sentence of dissection on all convicted murderers and 
then announcing before they left the town at the end of the assizes week 
which of them (if any) had been selected to be gibbeted instead, gave the 
sheriffs an opportunity to work on the judges and it is possible that this 
operated to reduce still further the proportion of murderers hung in chains. 

The sheriffs may also have been keen to avoid offenders being sentenced 
to hanging in chains for another reason. The gibbeting process was 
inherently difficult to organize and control. The same might be said of 
public dissection. As Hurren has shown large crowds were involved in the 
anatomization process and in viewing the dissected body, and crowd 
control could therefore be a problem.’' However, the spaces in which 
dissection took place—surgeons’ halls, county hospitals, shire halls, dis- 
pensaries—were relatively constricted and easier to control than the heaths 
and other public open spaces where gibbetings were staged.”* As Tarlow 
has pointed out gibbetings often attracted vast crowds and there was no 
possibility of limiting the numbers or types of people involved. Thousands 
often attended.’* Gibbet sites quite frequently became temporary 
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recreational centres. Booths were set up, picnicking crowds often gathered 
in close proximity and local publicans not infrequently made a killing out of 
the gibbeting of a killer.” By contrast, although the dissection process 
might last for several days, it had a definite beginning and end. The venues 
were closed to the public after a limited period and the remains disposed 
of. 

Gibbets, on the other hand, could and did last for many decades. 
Crowds certainly gathered for an extended period after the initial gibbeting 
and their interactions with the corpse and the gibbet were almost impos- 
sible to control.” By climbing the gibbet and offering the corpse some 
food, a pipe or a one-way conversation, members of the crowd could 
undermine the solemnity of the punishment.” They might also rescue the 
corpse. During the second half of the eighteenth century we know of at 
least ten gibbeted bodies that were illegally removed. Some rescues took 
place in remote locations where they were relatively easy to achieve without 
discovery. In 1784, for example, two murderers’ corpses were taken down 
from a gibbet in Whichwood Forest and carried off,’ and several of the 
corpses gibbeted by the Admiralty Court along the remoter parts of the 
Thames estuary were also ‘stolen and carried away’.’? However, rescues 
also took place in urban locations. In 1763, for example, it was reported 
that ‘all the gibbets on the Edgware Road, on which villains hung in chains, 
were cut down by persons unknown.’*° Since there were almost certainly a 
number of other rescues that were not reported in the newspapers, it seems 
likely that somewhere around 10% of the criminal corpses gibbeted in this 
period were deliberately removed prematurely.*! 

The evidence already quoted, of Lord Hardwicke twice having to remit 
the gibbeting part of the sentence for fear of reprisals from the unruly 
inhabitants of Cornwall, clearly indicates the crowd could undermine this 
form of post-execution punishment. Was it just coincidence that no mur- 
derer or property offender was ever gibbeted in Cornwall in the period 
under study here, that is, in precisely the county where the crowd openly 
opposed its use and threatened to rescue the corpse? The authorities in 
other western counties faced similar problems. When William Skull was 
sentenced to be hung in chains at Wells Assizes ‘the colliers rose in a body’ 
and pulled down the gibbet before the corpse was brought there. The 
gibbet ‘being again put up’ and the body ‘fixed in chains thereon’ the 
authorities may have thought they had won the day but they were soon 
proved wrong. The colliers simply waited till nightfall when ‘the body and 
chains were entirely carried off, so as not to be found’.* The long drawn 
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out nature of the gibbeting process could also create other management 
problems. Corpses might fall down and have to be put back on the gibbet. 
Gibbets were sometimes blown down or destroyed by lightning.** Local 
residents sometimes petitioned successfully for the resiting of a gibbet and 
there were increasing worries that the corpses were a health hazard, 
especially in hot weather. While dissection was a discreet, time-limited 
process (unless the convict was among the few who were allocated a niche 
at Surgeon’s Hall), hanging in chains was an open-ended and much less 
controllable process. 

Given that dissection was so much cheaper and easier to manage while 
extensive use of hanging in chains was probably seen as 
counter-productive, for the authorities to use gibbeting as frequently as 
dissection the former option would have needed to have had substantial, 
obvious and believable advantages that dissection did not possess. In 
reality, however, although the use of the gibbet had some outcomes that 
dissection did not have, both sentencing options shared several key features 
and conveyed a number of similar messages. Both aimed at deterring crime 
by creating a vivid public mark of infamy on top of the original execution 
rituals. Both drew large crowds to what could be (though it not always 
was) a ceremony of communal retribution. Both demonstrated the power 
of the state. Both denied a respectful, intact, burial to the criminal’s corpse 
and relied on the belief that the lack of such a burial would have a deep 
impact on potential offenders. To some extent hanging in chains was a 
rather different process and perhaps a more punitive one in certain respects. 
While dissection, Tarlow has pointed out, obliterated the memory of the 
convict, gibbeting perpetuated the memory, notoriety and possibly (if the 
onlookers were antagonistic) the infamy of the accused—cementing that 
memory across periods of time that could span the generations and linking 
it to a prominent place in the everyday landscape of the local inhabitants.*° 
Gibbeting also denied the criminal corpse even the semblance of the burial 
rites that were sometimes afforded to what remained of the post-dissection 
corpse.*° However, many contemporaries (and many historians after them) 
had severe doubts both about whether either of these punishments was 
effective and about whether the add-ons offered by hanging in chains made 
post-execution punishment any more successful as a deterrent or any more 
effective as a means of delivering the messages that the state wished to get 
across. 

Is it possible that the judges used dissection more frequently because 
they believed that it was more feared by the populace and therefore more 
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useful as a deterrent? It is very difficult to find any concrete evidence to 
support this view. Although it is true that some contemporaries believed 
that ‘the superstitious reverence of the vulgar for a corpse ... and the strong 
aversion they have against dissecting them’ made dissection an effective 
punishment, the same would have been true of hanging in chains.*” If, as 
Linebaugh has argued, ‘the formalized customs of bereavement, depend- 
ing as they often did on the integrity of the corpse and the respect shown to 
it, were brutally violated by the practice of dissection’,** this was surely 
even more true of the process of hanging the convict’s corpse in chains, 
which ended without even the possibility of burying what remained of the 
corpse and meant that the offenders only place of memorial was a gibbet. 
Unfortunately it is almost impossible to ascertain how the criminals 
themselves saw these two options. All we have is a collection of brief 
statements drawn from newspaper coverage and court reporting indicating 
that some offenders showed great anxiety either because they were being 
sentenced to dissection or because they would soon be hanging in chains.*” 
However, other convicts appeared to be relatively untroubled by the 
prospect of undergoing either one of these post-execution punishments’? 
and it is possible that the remarks they made were much less widely 
reported than the more fearful expressions uttered by a minority of 
offenders. The Recorder at the Old Bailey certainly believed that very few 
murderers minded being anatomized ‘as it is attended with no pain to 
them’,”' and some highway robbers were obviously equally immune from 
the fear of dissection, since they willingly sold their future corpses to the 
surgeons to fund their last days in prison.”* Hanging in chains sometimes 
produced a similar reaction. One offender, faced with the prospect of 
gibbeting, joked calmly about being ‘made Overseer of the Highways’. 
Another ordered beer for the blacksmith sent to measure him for his irons 
saying ‘he always treated his tailor when he took his measure for a suit of 
clothes’. More typical perhaps was the stoical remark, ‘I know my body 
must turn to corruption, and therefore it is all one to me, whether it rots 
above or below ground.’?* 

Not all of the murderers who were reported as having a fear of 
post-execution punishment regarded hanging in chains as the worst 
option.”* However, in the majority of cases Radzinowicz may well have 
been correct when he suggested that offenders would be ‘still more 
(terrified) that they might be hung in chains’ than ‘at the idea that their 
bodies might be dissected’.”° Usually offenders were only recorded as being 
afraid of either one or the other of these sentences, but occasionally 
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they have left some comparative evidence. A Suffolk murderer, for example, 
was reported to have specifically expressed a deep regret about ‘the sentence 
being altered from dissection to hanging in chains’, while a Bristol murderer 
who showed a great concern at being hung in chains, also made it clear that 
‘he did not care if they quarter’d his body’ as long as ‘it was not hung up in 
the air for prey for the birds.’”° It remains unclear, however, whether the 
vital decision-making group, the judges, would have regarded one of these 
two options as more feared by the populace than the other. Unsurprisingly, 
therefore, given the practical disadvantages of gibbeting already listed and 
the fact that dissection could be seen as having a positive function in sup- 
plying the ever-growing needs of anatomy, sentences of hanging in chains 
were only resorted to in a relatively small sub-group of cases. 

It is possible, as Richardson argued, that dissection was regarded by the 
courts as the more severe punishment in murder cases.”” However, it seems 
more likely that in a significant range of circumstances the judges regarded 
gibbeting as the heavier punishment. They certainly used it against mur- 
derers such as the ‘Congleton Cannibal’, whose actions were deeply 
repulsive to the community. It is also possible to find a few occasions when 
the courts, faced with a group of offenders convicted of murder, chose 
hanging in chains for the offender they thought most culpable and dis- 
sected those they saw as less so. In 1764, for example, John Croxford, who 
had stabbed and killed a travelling pedlar whilst in the act of robbing him, 
was hung in chains on Hollowell Heath, Northamptonshire, whilst his two 
fellow highwaymen, who had only assisted him by burning the corpse in a 
local oven, were dissected.”® 

The courts also seem to have reserved hanging in chains mainly for two 
categories of cases that particularly mattered to them. They used it against 
the sub-group of murderers that were seen by the propertied elite as par- 
ticularly heinous and dangerous, that is, those who had deliberately mur- 
dered someone during an act of robbery—and they used it to punish 
groups such as smugglers, pirates and mutinous crews who threatened the 
lifelines of the fiscal/military state. ‘Crimes against the state’, Tarlow has 
cogently argued, ‘were more likely to lead to the spectacular punishment of 
hanging in chains than private, personal or domestic ones’.?? However, 
since these crimes only formed the background to a relatively small number 
of executions, in the vast majority of cases the cheaper, more easily man- 
ageable and less cumulatively problematic option—dissection—was the 
sentence of first choice for most assize judges, most of the time, as well as 
being their only choice when the convict was a woman. Until around 1800 
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some of them still made reasonably extensive use of gibbeting in cases 
involving males, but from that point onwards dissection came to com- 
pletely dominate sentencing policies, for reasons we will investigate more 
fully when we look in Chap. 4 at the discursive frameworks that dominated 
discussions of post-execution punishment between 1752 and 1832 and the 
ways that they changed across that period. 
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CHAPTER 4 


Changing Attitudes to Post-execution 
Punishment 1752-1834 


Having analysed both the debates that occurred in the period prior to the 
Murder Act and the sentencing patterns that resulted from that Act, this 
study will now focus on the complex ways that attitudes towards 
post-execution punishment developed and changed during the period 
between 1752 and 1834. Although the many, largely unintegrated, strands 
of contemporary discourse that we have access to in the second half of the 
eighteenth century make it clear that extended debates were occurring, it is 
difficult at times to identify which of these ideas were most influential. As 
Devereaux has pointed out in his essay on capital punishment in London 
during this period, ‘the substance of “public opinion” as historians are 
capable of reconstituting it from contemporary sources, often seems both 
too various in its content and too inconsistently asserted to provide us with 
any straightforwardly measurable or unidirectional influence on the course 
of events’.' However, as parliamentary proceedings began to be at least 
partially recorded towards the end of the eighteenth century and as sys- 
tematic recording of all the speeches made in both Houses developed in 
the early decades of the nineteenth, more detailed analysis of the main 
points being debated and of the structures of ideas behind them becomes 
possible. 

One thing is immediately clear from these sources. Changing attitudes 
and policies towards post-execution punishment cannot be explained by 
any simple unidirectional model. Rather than a pattern of general 
long-term decline in support for the use of post-execution punishments 
throughout the period 1752-1834, detailed study reveals a much more 
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complex pattern. In the first four or five decades after 1752 the two main 
forms of post-execution punishment formalized in the Murder Act, dis- 
section and hanging in chains, were sometimes criticized but rarely fun- 
damentally challenged, and although they did not necessarily fulfill all that 
had been expected of them, they were seen by most commentators as a 
functioning and useful part of the criminal justice system. However, atti- 
tudes became much more complex at the end of the eighteenth century. As 
identified in Chap. 3, in the first 3 years of the nineteenth century the 
judges suddenly abandoned the use of hanging in chains except in a few 
highly exceptional circumstances. Dissection therefore became the main 
post-execution punishment, but, unlike hanging in chains, its popularity 
did not decline significantly—at least amongst those involved in making 
penal policy. Indeed proposals advocating the extension of dissection to 
other categories of offenders continued to be made both inside and outside 
Parliament until the early 1830s. Although the use of penal dissection was 
never extended in this way, this particular form of post-execution pun- 
ishment continued to be seen as an important means of differentiating 
between different types of capital crime, and penal dissection for murderers 
alone was still being vigorously defended as such on the very eve of its 
repeal in 1832. Thus while some forms of post-execution punishment 
became so unpopular that they were largely abandoned around the turn of 
the century (burning at the stake after strangling was also ended in the early 
1790s), the main form used under the Murder Act—dissection—had a 
much more complex history and was still regarded by many as a very useful 
component of the penal system 30 years after hanging in chains had been 
effectively set aside as unsuitable. 

In exploring changing attitudes to post-execution punishment between 
1752 and 1834 this chapter will look at a range of issues: at initial dis- 
cussions about how the Act should be embedded in legal, medical and 
administrative practice; at how the surgeons responded to their new 
quasi-penal role; at the various aggravated and post-execution punishments 
that continued to be put forward as alternatives to, or supplements of, the 
Murder Act in the mid to late eighteenth century; at the criticisms levelled 
at hanging in chains, at dissection and at the Murder Act more generally; at 
the commentators who argued, by contrast, that many parts of the Act 
were proving useful and functioning well in practice; and at the various 
suggestions and parliamentary initiatives (such as those of 1786 and 1796) 
that attempted to extend the use of dissection to the corpses of those found 
guilty of other crimes apart from murder. It will then focus on the ideas 
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and discussions that dominated the final 30 years of the Murder Act per- 
iod, when the collapse of gibbeting made penal dissection the dominant 
post-execution punishment. Here it will explore the gradual privatization 
of penal dissection between 1808 and 1828; the extensive parliamentary 
debates in relation to three separate legislative initiatives that took place 
between 1828 and 1832, and which reveal the reluctance of Parliament 
even at this late stage to end post-execution punishment; the reasons why 
the penal dissection clause of the Murder Act was finally repealed in 1832, 
and the final demise of public post-execution punishment through the 
anti-gibbeting act of 1834. 


l THE JUDGES’ INITIAL DISCUSSIONS ABOUT 
THE INTERPRETATION OF THE MURDER ACT 


The ‘careless manner in which many Acts of Parliament are drawn up’ was 
the subject of extensive criticism in this period and, like many other 
eighteenth-century statutes, the Murder Act left much to be desired as a 
piece of legislation.” Written and passed through both houses of 
Parliament in a matter of weeks, it was not as complex or convoluted as 
some eighteenth-century acts,’ but its relative brevity brought other 
problems. It did not, for example, clarify important areas of legislative 
overlap, such as the relationship between the new act and previous legis- 
lation on the punishment of murderers indicted for petty treason. Nor did 
it make clear precisely how those involved in dissection should perform 
their new role as ‘penal surgeons’ or how much discretion they could 
exercise in doing so. In the years immediately after the act the assize judges, 
the surgeons and the government’s legal officers therefore attempted to 
clarify exactly how it would work in practice. The twelve judges, who met 
regularly in London between assize circuits, fairly quickly established how 
the act should be interpreted by those responsible for sentencing. The 
surgeons on the other hand had no such central body and no experience in 
the development of mutual rulings. They therefore continued to interpret 
and reinterpret their role in diverse ways, often on an individual or regional 
basis, throughout the Murder Act period. 

The assize judges met a couple of months after the Act was passed to 
consider a number of legal issues raised by it. Some were relatively easily 
resolved. Accessories before the fact were not deemed to be within the Act, 
nor could female murderers pleading their belly hope to avoid this new part 
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of the death sentence after their babies were born.* After considerable 
debate and disagreement about whether ‘hanging in chains might ever be 
part of the judgment’, the judges decided by a fairly narrow majority that 
‘the judgment for dissection and anatomizing only should be part of the 
sentence: and if it should be thought advisable, the judge might afterwards 
direct the hanging in chains by special order to the sheriff. It was also 
agreed by ‘the greater part of the Judges’, that ‘the judgment for dissecting 
and anatomizing ... ought to be pronounced in cases of petty treason’ but 
‘more as to men in foto but in women only in respect of the time of 
execution, because they are to be burnt’. The judges were unanimous, 
however, that with the above exception ‘the sentence directed by the Act 
extends to women as well as men’.” Following these initial debates in May 
1752, the judges do not appear to have discussed the Murder Act again 
until 1760 when ‘Some doubts having arisen in the House of Lords’ about 
how far the Murder Act ‘ought to be put in execution in the case of Earl 
Ferrers now under sentence of death’, they decided that a peer should 
receive the same judgment as a commoner under the Murder Act. In 
addition, this case (which, as we will see, also caused problems of inter- 
pretation for the surgeons) produced another ruling: that reprieves under 
the Murder Act could be granted ‘as often as the King shall think fit’.° 


2 ‘THE SURGEONS’ INTERPRETATIONS OF THE MURDER 
ACT 


The sheriffs role as the official responsible for organizing the gibbeting of 
offenders sentenced to hanging in chains did not change after the Murder 
Act, and if dissection was the sentence chosen by the court the same official 
was merely ordered to convey the body of the executed murderer ‘to the 
Hall of the Surgeons’ Company or such other place as the said Company 
shall appoint’.’ The major new actors introduced into the penal process by 
the Murder Act were therefore the surgeons themselves, but it left their 
role almost completely undefined. The Act simply stated that ‘the body so 
delivered ... shall be dissected and anatomized by the said surgeons, or 
such persons as they shall appoint for that purpose’ and that a parallel 
procedure should also occur in the provinces.® The Act did not therefore 
stipulate that anatomization/dissection had to be performed in public. Nor 
did it define what those two processes involved, or lay down any particular 
procedure that should be followed, leaving all the key issues—such as 


4 CHANGING ATTITUDES TO POST-EXECUTION PUNISHMENT ... 117 


whether the surgeons could chose to make only a token incision—com- 
pletely unaddressed by the formal law. Beyond the preamble’s vague 
statement that the Act was designed to add ‘some further terror and 
peculiar mark of infamy’ to the punishment of death, nothing was 
stipulated. 

Richardson suggested that ‘the surgeons were regarded by law as agents 
of the crown, and protected as such’, but while it is true that the Murder 
Act did try to protect the surgeons from losing the criminal corpses allo- 
cated to them, by making it a transportable offence to rescue those corpses, 
the Act set up no mechanism for controlling the surgeons, for ensuring that 
a minimum level of dissection took place, or for disciplining them if they 
failed to perform as required.” If they were agents of the crown they were 
agents given immense freedom of operation. Sawday’s description of the 
post-execution process, or ‘penal dissection’ as he called it, suggests that 
the Murder Act ‘delineated the full, ferocious, outlines of the practice of 
“penal anatomy”’.'! In reality, however, the Act failed to delineate any- 
thing. Elizabeth Hurren’s excellent study of the Murder Act period, 
Dissecting the Criminal Corpse, which offers a detailed analysis of the 
diverse and innovative ways in which the surgeons fulfilled this role, makes 
it clear that the Act placed ‘a high degree of discretionary justice’ in their 
hands.” The journey from gallows to grave, which the surgeons were 
responsible for whenever a dissection sentence was passed, was shaped by 
many complex and regionally variable factors. As Hurren points out, this 
‘post-execution spectacle did not always have an undeviating medical 
logic’, nor was ‘the legal narrative of the punishment drama’ staged by the 
surgeons ‘necessarily linear’.'* What is clear, however, is that the surgeons 
oversaw a ‘spectacular post-execution encore’ in which large crowds could 
be involved at various stages. Many thousands, for example, sometimes 
walked past the corpse when it was exposed to public view, both in London 
and at many of the diverse types of venue used by the provincial sur- 
geons.'* These audiences often witnessed a variety of post-execution rites 
drawn out over several days that involved, Hurren argues, a strong element 
of ‘immersive theatre’.!° Within these rituals, however, she has identified 
two distinct stages. After 1752 the surgeons redefined the general legal 
term ‘dissected and anatomized’ as two separate punishment procedures. 
In the process they not only reversed the order—putting anatomization 
first—but also informally created what Hurren terms ‘the clandestine side 
of the Murder Act’.’° The first procedure, anatomization, involved 
determining whether medical death had actually occurred, and then acting 
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to ensure that it had. Since a considerable proportion of criminal bodies 
were not medically dead on arrival at the surgical venue this made the 
surgeons, Hurren argues persuasively, not one step removed from the 
penal sentence but actually part and parcel of the execution itself. Unlike 
anatomization, which was primarily about getting the body to become a 
corpse,” the second procedure, dissection, represented the core of the 
post-execution punishment to which that corpse was subjected. The degree 
of post-mortem harm inflicted varied tremendously, but in many cases it 
involved cutting the body ‘on the extremities to the extremities’ and a 
degree of dismemberment that ‘despoiled’ the murderer as a human 
being.'® Since ‘over two-thirds of the human material was generally dis- 
posed of this process resembled ‘a macabre showcase ... a public drama of 
the unsavoury’, which Hurren explores in detail in her book.'? 

The degree to which the various surgeons who found themselves placed 
at the centre of this dissection drama consciously took on the role of ‘penal 
surgeons’ remains unclear. A fairly large proportion of surgeons performed 
only one or two criminal dissections in their professional lifetimes—espe- 
cially if they lived in one of the smaller provincial counties. Many of them 
therefore approached the task with relatively little experience to draw on. 
Did they see themselves as penal surgeons? The records suggest that 
individual surgeons reacted in very different ways and that it is possible to 
find some who completely spurned the role, and others who enthusiasti- 
cally embraced it. At one extreme the courts were occasionally forced to 
hang offenders in chains because the local surgeons refused to dissect or 
anatomize their corpses. On other occasions the surgeons accepted the 
corpse but then made little or no attempt to make incisions upon it. At the 
other extreme there were those who fully embraced the role of penal 
surgeon, seeing themselves as responsible for the ‘completion of the sen- 
tence’.”° When the case involved a relatively low profile provincial mur- 
derer the surgeons may often have been free to take a relatively minimalist 
approach to the dissection process, if they chose to do so. However, when 
some of the London surgeons involved in the dissection of Earl Ferrers 
suggested an approach that would minimalize the post-mortem harm done 
to his corpse their decisions were heavily scrutinized in the press and 
subjected to considerable criticism. This forced them to seek advice from 
the government’s leading lawyer, a process that created sources that give us 
important insights into the administration’s own interpretation of this 
aspect of the Murder Act. 
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In May 1760 it was reported in the newspapers that the prospect of 
having to dissect a member of the aristocracy had created ‘a dispute among 
the surgeons about what parts, and how much or how little shall be 
anatomized; some say a scratch is sufficient others affirm that only the 
bowels are to be taken out and then returned’. The reports then went on to 
note that ‘this morning a court of the assistants of the Surgeons’ Company 
will meet to consider the letter of the law.” Under pressure both from 
some of the popular press, who demanded that Ferrers be treated like all 
other convicted murderers, and from other public figures who felt that a 
full-scale dissection was not warranted,”* the surgeons court immediately 
sought the opinion of the Attorney General. While warning that ‘they must 
be careful not to evade the Act’, he largely handed the decision about the 
degree to which they were obliged to carry out a dissection back to them, 
saying that he thought that they would be better judges than him on the 
issue and adding that ‘he did not think that anyone would ever question 
whether the body had been sufficiently dissected. They could dissect the 
whole or any part of the body as they thought fit’.7* By reacting in this way 
and pointing out in addition that the surgeons ‘were not directed to make 
the dissection in public or to exhibit the body’,** the government’s key 
legal representative effectively gave the surgeons carte blanche. In the 
Ferrers’ case the London surgeons eventually compromised, anatomizing 
the noble Lord but not dissecting his corpse to the extremities and then 
permitting the public to view it.?° 

Class was not, however, the only criteria that might lead the surgeons to 
minimalize their penal role. In the 1780s, faced by what many considered 
to be the wrongful murder conviction and hanging of an army surgeon’s 
son in Northampton, the local surgeons simply handed the corpse straight 
back to the family to bury as they wished, without cutting it at all.?° Other 
surgeons made only token incisions, usually because they had sympathy 
with the executed man. In 1799 a Flemish-born ‘Man of property’ who 
had been found guilty of murder for neglectfully causing the death of an 
8-year-old servant under circumstances that would have normally led only 
to a manslaughter conviction, was only subjected to ‘a few incisions in 
order to fulfil the sentence’ by the Welsh surgeons to whom his body had 
been delivered by the court. His near intact corpse was then ‘given to his 
friends who had it put in a decent coffin and conveyed to his wife and 
family’.’” Four years earlier, after William White had been hanged for 
murder at Bath, the surgeons followed a similar course, only making a few 
incisions before handing the body over to relatives for burial?’ 
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Some surgeons also refused to dissect the criminal corpses sent to them by 
the courts for medical reasons. In 1762 the Surgeons of York refused to 
take such a corpse ‘on account of its being full of ulcers’.*” On several other 
occasions—in 1759, 1767, 1772 and 1797 for example—the reasons for 
the surgeon’s refusal is less clear, the sheriffs records simply noting that the 
corpse was gibbeted because the surgeon was not willing to dissect it.*° 
Throughout the second half of the eighteenth century, therefore, it is 
possible to find at least a few surgeons who refused to take on the role of 
‘penal surgeon’ at all, and others who chose to minimize the impact they 
made on the criminal’s corpse when being required to play that role. 
Moreover, although it is unclear whether they knew about it or not, the 
Attorney General’s response in 1760 suggests that they were quite within 
their rights to do so. 

However, this should not be taken to indicate that this minimalist 
approach was the norm. Systematic records do not exist but it is probable 
that the great majority of surgeons in all but the most remote regions 
willingly took on the task both of anatomizing the criminal corpses sent to 
them and of subjecting them to a substantial process of dissection. The 
surgeons’ desperate need of cadavers for teaching and anatomical investi- 
gation was much publicized and many surgeons also stood to make 
financial and reputational gains from being involved in public dissections.*' 
William Hey, for example, netted profits for his hospital of over £80 from 
one dissection process alone—the equivalent of two-years wages for a 
labourer.*” A considerable proportion of these surgeons may have per- 
formed dissections despite the fact that they were troubled by the harshness 
of the Murder Act and the dehumanizing processes it prescribed.** 
However, there were undoubtedly others who embraced the role of penal 
surgeon wholeheartedly. 

In 1759, for example, ‘one of the Masters of Anatomy for that year’ 
gave two powerful speeches as part of his lectures at Surgeons’ Hall over 
the body of the murderer Richard Lamb. His first lecture began by praising 
the government for passing the Murder Act seven years before and thereby 
adding this additional punishment, ‘it being well known in how great 
horror dissection was held by almost all mankind’ and especially by the 
lower class who ‘shuddered at the thoughts of being made an otomy’.** 
After acknowledging that ‘curiosity more than improvement’ had ‘drawn 
the greater part of this audience together’, he suggested that they would 
still benefit considerably from coming. ‘Happy it would be’, he announced, 
“if this publick occasion, this sight of death, may prove a monitor to every 
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individual here, and by them be repeated to their acquaintance (especially 
those prone to wrath) always to have in their eye this table whenever they 
find themselves urged by the passions of malice and revenge ... Let 
therefore the anatomical table in the Surgeons’ Theatre be a preacher to all, 
and should their passions run high ... may this dread table present itself to 
their view and restrain their arm, raised to deprive a fellow creature of life’. 
Two days later, after the dissection and desecration of Lamb’s corpse he 
returned to this theme. ‘These lectures were not intended solely for 
anatomical benefit’, he reminded his audience, but ‘to strike greater terror 
into the minds of men, not by inhuman tortures on the living subject, as in 
other countries, but by denying the murderer the privilege of having his 
bones rest peacefully in the ground ... I think few who now look upon that 
miserable, mangled object before us, can ever forget it. It is for this purpose 
that our doors are opened to the publick, that all may see the exemplary 
punishment of a murderer and that it may be impressed on their minds, 
and be a warning to others to avoid their fate’.*° 

Clearly at least some surgeons revelled in the role of ‘penal surgeon’ and 
in London in particular their Company also used the bones of a small 
minority of criminal corpses to add a further level of post-execution pun- 
ishment, which was effectively their own local form of gibbeting. On these 
occasions the surgeons not only dissected to the extremities but also sent 
the bones to be reconstructed as a skeleton and then hung it (with a name 
plate attached) in one of the niches created for public display around the 
dissection room at Surgeons Hall. This not only meant that a public 
reminder of their names and crimes remained for many years, but also that, 
unlike others who were dissected, they had no chance whatever of having 
what was left of their remains decently interred.°° The selection of 
corpses /skeletons for this further punishment seems to have been largely 
done by the surgeons themselves, although they were no doubt influenced 
by the views of others, and were very occasionally specifically requested to 
consider this option by the trial judge.*” They usually resorted to this 
procedure when the murder committed by the executed offender was 
particularly heinous and/or notorious. In 1767, for example, Elizabeth 
Brownrigg, who had gradually whipped her apprentice to death, had her 
skeleton reconstructed and displayed ‘in the niche opposite the front door 
in the Surgeons’ Theatre ... in order to perpetuate the heinousness of her 
cruelty in the minds of the spectators’.** Four years later the surgeons gave 
the same treatment to another highly notorious offender, Levi Weil, the 
leader of a violent Jewish gang who had murdered a servant during a 
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robbery. Levi was a trained physician and had a degree in physic from 
Leiden University, but this did not save him from the ultimate destination 
for the dissected—his own niche at Surgeons’ Hall.*? The particularly cruel 
and violent robberies and murder committed by his gang had been widely 
reported in the newspapers and had led to a major wave of anti-Jewish 
feeling, and he was therefore a prime candidate for this strange combina- 
tion of dissection and long-term public display.*° His wife had pleaded 
with the surgeons after his dissection ‘earnestly begging the body of her 
husband for internment’ but the decision had already been made to hang 
his skeleton ‘in Surgeons Hall’.** 

The small sub-group of dissected offenders selected for this punishment 
included a considerable range of different types of convicts. Thomas 
Wilford, a one-armed workhouse inmate who had murdered his wife (also a 
workhouse inmate) three days after they were married, appears to have had 
his skeleton put in a niche simply because he was the first convict to be 
dissected under the Murder Act.*” However, celebrity status was clearly a 
particularly important criterion. A few years before the Act James Maclean 
was given a niche mainly on the basis of his widespread reputation as a 
well-dressed and well-connected ‘gentleman highwayman’, while the 
selection of the violent highway robber James Field was almost certainly 
due to his reputation as a prize fighter.** The selection criteria remain 
obscure, but it is possible that in choosing which offenders to display as 
skeletons the surgeons may sometimes have given preference to those who 
were not only notorious murderers but were also members of ethnic 
minorities. In 1786 the black offender, John Hogan, who had murdered a 
young servant girl because she would not ‘submit to his unchaste desires’** 
was also given a niche in Surgeons’ Hall. The selection process was not 
always given extensive coverage in the newspapers but if any contempo- 
raries were initially unaware that Hogan had been a given a niche they 
would have been in no doubt after reading the reports a year later con- 
cerning the huge crowds that had gathered to see the body of Henrietta 
Radbourn, who had been dissected at Surgeons’ Hall after being executed 
for murdering her mistress. ‘A vast concourse of people were in the gallery 
around the amphitheatre’ the Morning Chronicle reported, when ‘one of 
the skeletons, which was placed in a niche, fell down, and caused a con- 
sternation better conceived than described. The women fainted, and the 
men were frightened.’ Hogan’s posthumous revenge was short lived. ‘In a 
short time the panic subsided, the place was soon cleared and the skeleton 
replaced’, the newspaper reported, ‘which was that of the black who was 
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executed some time ago for the murder of the maid-servant’.*° We should 
not necessarily assume that the surgeons were prejudiced against, rather 
than simply interested in, the skeletons of ethnic minorities but it is possible 
that the surgeons were particularly keen, for what they would have seen as 
scientific reasons, to preserve the skeletons of dissected offenders whom 
they conceived to be members of specific racial groups.*° 

Overall, however, even though the criteria they used are difficult to 
unravel, what is clear is that the surgeons, both in London and to a lesser 
extent in the Provinces,*” had the discretionary right to subject the corpses 
of particular offenders to a potent combination of post-execution punish- 
ments—dissection followed by skeletal display—which combined public 
dismemberment and many of the elements of gibbeting, that is, long term 
exposure to public gaze and the denial of decent interment. Since, at the 
other extreme, the surgeons could also show mercy by effectively enabling 
selected corpses to avoid all, or almost all, the elements of public dissection, 
these medical men played an extremely important role in deciding what 
actual treatment each criminal corpse received, even though these powers 
were in no way spelt out by the Murder Act itself. Dissection and discretion 
went hand in hand and the surgeons were given huge power to decide the 
fate of each of the criminal corpses given to them, making them yet another 
potent example of the way justice was remade from the margins in the 
eighteenth and early-nineteenth centuries.** 


3 INITIAL REACTIONS TO THE MURDER ACT 
IN OPERATION, 1752-1759 


Broadly speaking the immediate reaction of contemporaries to the 1752 
Murder Act seems to have been a positive one. The widespread publication 
of the main clauses of the Act, which was a feature of both the London and 
the provincial newspapers in the early spring of 1752, was frequently 
accompanied by remarks suggesting that the Act was welcomed and was 
expected to have positive results.*? In early July the Ordinary of Newgate, 
John Taylor, while admitting that the Act could not be expected to put an 
end to murder altogether, was praising the legislature for being ‘willing to 
do all in their power’ to curb it, by denying murderers a Christian burial 
and subjecting them to dissection, this being ‘the utmost stretch of rigour 
that humanity can allow’.°° A newspaper article published a few days earlier 
also lauded ‘the several acts passed last session against murder and 
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robbery’, but went on to suggest that, ‘like all human institutions, they 
were not without defects’.°! 

By the second half of 1752 the Murder Act was getting a much more 
mixed reception. Faced by two convictions and executions for murder in 
early September, John Taylor was forced to conclude that ‘despite the late 
endeavours of the legislative power’, this ‘fresh instance ... so soon after so 
wholesome a Law enacted, seems to shew that it yet wants to be impressed 
on the minds of men’.°? Other commentators, who were not hindered (as 
Taylor was) by being government employees, were much less deferential in 
their criticisms. The author of A Warning Piece Against the Crime of 
Murder, for example, made the cogent point that even though the Murder 
Act had introduced a more severe punishment ‘than was ever practis’d 
before by the English laws’, the Act would not prevent murder because the 
perpetrators usually believed they could keep their crimes secret.°* By 1754 
there had clearly been ‘many debates about the expediency of dissection’ 
and the King himself was asking the legislature to ‘try to find out some new 
laws for putting a stop to robberies and murders’.°* Romaine’s pamphlet 
on the frequency of murders, published that year, was also far from positive 
about the Act. ‘The legislature has been lately alarmed at their prodigious 
increase’, he wrote, ‘and has been trying to find out some effectual remedy: 
but what has been hitherto attempted has not met with the desired success 
... murders are still as common as ever ... The heart is the cause of all, and 
no act of parliament can touch the heart." In the following year the 
Gentleman’s Magazine openly criticized ‘the late laws’ for failing to have an 
impact on ‘the frequency of murder’, and the London Magazine carried 
two articles criticizing hanging in chains and pointing out that robberies 
were being committed ‘almost under the very gallows where some former 
highwayman hangs in chains’.°° 

As the 1750s came to a close there was still optimism in some quarters. 
The 1759 London surgeon’s speech already quoted in detail argued that 
the Murder Act ‘still promises success’, basing this view on the fact that 
only two offenders had been executed for murder ‘in this large and pop- 
ulous city ... for upwards of two years’.°” Others were more sanguine, 
however. After reporting an attempt to remove a gibbeted body from a 
Salford gallows in 1759 the local newspaper observed that murder had 
clearly ‘puzzled the legislative power’ since Parliament had failed ‘either to 
put a stop to it, or to find out a punishment adequate to the offence’.°* In 
the early years of its operation, the Murder Act therefore gained both a 
level of acceptance—there were no calls for its repeal and it was usually 
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acknowledged to have been well-intentioned—and generated a consider- 
able degree of pessimism about its likely impact and effectiveness. Between 
the late 1750s and the penal crisis of the mid-1780s this mixture—con- 
siderable criticism combined with broad acceptance—continued to domi- 
nate discussions of post-execution punishment but these themes were 
intermingled with two other related, but essentially opposite, strands of 
opinion—those that wanted to see the development of alternative pun- 
ishments and those that wanted to see the Murder Act extended to a 
number of other crimes. 


4 ACCEPTANCE, DEBATE AND CRITICISM: THE MURDER 
ACT IN OPERATION Mip-1750s To THE Mip-1780s 


As we saw in Chap. 3, the period between the 1750s and the capital 
punishment crisis of the mid/late 1780s witnessed both the establishment 
of post-execution punishment as part of the normal penal response to 
murder, and the continued use of hanging in chains against some major 
property offenders and Admiralty Court convicts. Yet although these four 
decades witnessed the establishment of dissection and hanging in chains as 
accepted and taken-for-granted parts of the English criminal justice system, 
the same period also saw the development of broader critiques of capital 
punishment, which had important long-term implications for the role of 
post-execution punishment. In the two decades leading up to the 
mid-1780s English authors such as Eden and Blackstone, Dawes and 
Dagge, Howard and Hanway”” had begun to question both the usefulness 
and the morality of capital punishment and to suggest various alternatives 
and, although those who wanted to reform the capital code made no 
significant progress until the nineteenth century, these writings gradually 
began to have an increasing impact. 

In creating this critique these English authors called on the influential 
ideas already published by continental writers such as Beccaria and 
Montesquieu.°” By calling for moderation and denouncing punishments 
based on terror or extreme intimidation; by arguing that the long-term 
deprivation of an offender’s liberty had a greater impact than the terrible 
but momentary spectacle of death; and by stressing that certainty of 
punishment was much more effective than severity,°’ these writers began 
to undermine the foundations of the capital punishment system on which 
the extensive use of post-execution punishment in Britain was based. 
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Beccaria’s writings also contained brief critical comments on aggravated 
and post-execution punishments and on the punishment of murder. The 
degree to which the poor might be ‘deterred from violating the laws by the 
gibbet or the wheel’ was very limited, he suggested.©? ‘In proportion as 
punishments become more cruel, the minds of men ... grow hardened and 
insensible; and ... in the space of an hundred years the wheel terrifies no 
more than formerly the prison’.°* Moreover ‘the impossibility of estab- 
lishing an exact proportion between the crime and punishment’ raised 
other problems ‘for though ingenious cruelty hath greatly multiplied the 
variety of torments, yet the human frame can suffer only to a certain degree 
... be the enormity of the crime ever so great’.°* Unlike many writers 
Beccaria also extended his critique of capital punishment to include its use 
in cases involving murder. ‘Is it not absurd’, he argued, ‘that the laws, 
which detest and punish homicide, should, in order to prevent murder, 
publicly commit murder themselves?”® 

Continental writers such as Beccaria were primarily concerned with 
attacking the capital punishment system as a whole, rather than focusing on 
its aggravated and post-execution forms, and since dissection was rarely 
used as a formal punishment on the continent they did not discuss it. Some 
English writers also gave these issues only passing attention. Dawes, for 
example, confined himself mainly to pointing out that punishment was 
made effectual more ‘by its certainty than severity, and makes a stronger 
impression on the mind, than if attended by torment or cruelty’.°° 
However, writers such as Eden and Blackstone did include some discussion 
of post-execution punishment, as we will see, and a range of different 
newspaper reports, magazine articles and other commentaries also included 
aggravated and post-execution punishments in their discussions of the 
criminal code and their suggestions about the need to reform it. Many of 
these writers aimed their comments and criticisms mainly at particular 
forms of post-execution punishment or suggested alternatives to, or 
extensions of, the sanctions imposed on the criminal corpse by the Murder 
Act. However, two of the core arguments that can be found in the works 
published between the 1750s and the mid-1780s involved more general 
and fundamental critiques of the Murder Act and the assumptions on 
which it was based. 

The most direct of these two critiques, and the only one that was based 
on empirical evidence about the impact of the Murder Act, was published 
by the Recorder of London in 1772. This compared the number of murder 
convictions in London and Middlesex in the 20 years before the Murder 
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Act (80) with the number of murderers convicted between 1752 and 1772 
(75), and concluded that ‘in all that period there are only five difference, 
which I think may serve to show that our laws against murderers are not 
severe enough’.®’ Dissection was not working as a penal sanction, he 
argued; ‘The murderer is anatomized, but very few of them mind that, as it 
is attended with no pain to them.’°® The Recorder also suggested that ‘the 
murders committed since the Act took place were attended with more 
barbarity than any I can find before’.°? However, neither of these argu- 
ments was unproblematic. His theory that a qualitative change had 
occurred after 1752 in the nature of the murders being committed was 
unsubstantiated and highly subjective. His calculations that the Act had 
had no effect on murder conviction levels failed to allow for the fact that 
the London population increased rapidly in this period which meant that, 
as Shoemaker’s recent work has confirmed, murder rates were actually 
declining.”° 

The Recorder also drew on the other general critique of the Murder Act 
that can be found in the post-1752 literature. The law against murder was 
not severe enough, he argued, because ‘the man who robs me of a few 
pence to keep his family from starving is liable to the same punishment as 
the villain who breaks open my house in the night and murders me in my 
bed’.”' This theme was also taken up by several other commentators in the 
early 1770s as part of a more general wave of criticism of the English 
criminal law. In November 1770 Sir William Meredith, during his speech 
in the House of Commons calling for a parliamentary enquiry into the 
capital code, pointed out ‘that a man who had privately picked a pocket of 
a handkerchief worth thirteen pence, is punished with the same severity as 
if he had murdered a whole family of benefactors’. A London Magazine 
article published in the same year similarly argued that ‘the greater part of 
mankind’ could never accept that ‘to pick the pocket and to pierce the 
heart, is equally criminal’ or that both should therefore be subject to the 
death sentence’.’* 

This view that under the existing capital code the degree of punishment 
was ‘by no means proportionable ... to the degree of guilt’’* echoed 
similar arguments made in the run up to the passing of the Murder Act 
(Chap. 2) and in doing so they implicitly criticized much of the logic and 
purpose of that Act. These comments implied, or in some cases directly 
stated, that the compulsory addition of a post-execution punishment to the 
sentence passed on all convicted murderers had had a negligible effect and 
could not be regarded as creating a meaningful differentiation in the depth 
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of punishment imposed. In arguing that the murderer and the pickpocket 
were ‘doomed to the same punishment’’® these critics effectively wrote off 
(or perhaps deliberately ignored) both the idea that dissection or hanging 
in chains could be seen as an extra layer of punishment, and the underlying 
logic that partly lay behind their imposition, that is, that they might be an 
effective deterrent. 

This dismissal of the Murder Act by some of the more radical early 
criminal law reformers was not representative of broader opinion, however. 
As we will see, many judges and penal commentators were still arguing that 
the post-execution sanctions mobilized by the Murder Act did create dif- 
ferentiation in punishment right up to the early 1830s. These eighteenth 
century reformers seem to have been mainly arguing against the effec- 
tiveness of post-execution punishment in order to strengthen their core 
argument—which was a critique of capital punishment per se, rather than a 
direct attack on the punishments imposed on the criminal corpse. In par- 
ticular, several of them wanted to use the argument that only murder 
should be punished with death”® as a means of introducing a major reform 
in the ways the criminal justice system punished non-violent offenders. If 
hanging was largely confined to murder, Meredith argued, ‘capital pun- 
ishment, as it would be less common, would operate more forcibly in 
terrorem and consequently more effectively answer its end’. This theme 
can also be found in several publications produced in the early and 
mid-1780s. ‘It ought ... to be the study of the legislature, not to impose 
death as a punishment except for murder’, Dawes wrote in 1782, quoting 
both Beccaria and the Old Testament in support of his views, and a few 
years later Lord Gordon argued controversially that that the word of God 
did not allow the death sentence for theft and therefore that ‘no man ought 
to suffer death without he spilt blood’.”* It would take the reformers 
another half century to achieve this change and it would also only be at that 
point that post-mortem punishment under the Murder Act was finally 
done away with. However, it is clear that as early as 1770 there were 
already some commentators who did not see either of the two 
post-execution punishments introduced by the Murder Act as capable of 
producing the differentiation between punishments that they felt was 
required, and this theme came to the fore once again during the capital 
punishment crisis of the mid-/late 1780s, ‘Cruel punishments are inflicted 
upon crimes with which they bear not the least proportion’ The Times 
argued in 1786, before publishing several other more specific articles 
abhorring the equal punishment given to poor thieves ‘pinched by want ... 
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and cruel murderers’; to sheep thieves and those committing ‘shocking ... 
robbery and murder’; and to ‘the poor thief who steals a coat and the 
hardened villain who attacks you by night, turns you naked to the storm, 
mutilates your limbs and deprives you of life itsel?.””? However, this cri- 
tique of the lack of differentiation in the use of capital punishment, with its 
implication that the post-execution punishments introduced by the 
Murder Act had failed to remedy this, was by no means dominant. Several 
commentators, including the influential penal reformer William Eden, 
continued to analyse, and often to praise, the role of either dissection or 
hanging in chains as separate sentencing options. 

Eden’s important book Principles of the Penal Law published in 1772 
was broadly, if slightly reluctantly, positive about the role of the surgeon’s 
in post-execution punishment. ‘To the dissection of criminals’, he wrote, ‘it 
is impossible to offer any solid objection’. However, his views on hanging 
in chains were very different. ‘We leave each other to rot, like scarecrows in 
the hedges’, he observed, ‘and our gibbets are crowded with human car- 
casses. May it not be doubted, whether a forced familiarity with such 
objects can have any other effect, than to blunt the sentiments ... of the 
people?’®° Five years later a generally positive evaluation of the develop- 
ment of post-execution punishment also singled out dissection as the best 
current option. “The chief end of punishment is example’, it argued. 


Hence legislators frequently change the mode of punishment. When one 
becomes familiar, and has lost its terror, another is adopted. Hanging in 
chains has had a superior effect when the simple execution at Tyburn has 
made no impression, and when the horror of being exposed in chains has lost 
its force, the change from a gibbet to Surgeons’ Hall has created new terrors 
in the most hardened villains.*? 


Occasionally the newspapers carried reports that suggested that these 
‘new terrors’ could have a real impact, at least on the minority of potential 
offenders who attended dissections. In 1785 one offender was reported to 
have been ‘more shocked at the idea of being dissected at Surgeons’ Hall 
than with death itself, because ‘the horrid spectacles he had seen there of 
several murderers ... made a deep impression upon his mind’.*? In one 
sense, this was precisely what the surgeon who spoke of the deterrent value 
of public dissections in 1759 had hoped would be the effect on the audi- 
ence, except, of course, that despite the fear this spectacle engendered the 
offender still went on to commit murder. 
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Other newspaper reports and magazine articles tended to be less positive 
about dissection. “The murderer will indeed have some marks of disgrace 
put upon his body after it is dead’ one newspaper observed in 1786 ‘but 
the person, in fact, suffers no more for this enormous crime than the other 
who has committed a trifling offence’.°* Other writers went further sug- 
gesting that public dissection was having a negative effect. “The exposing 
the bodies of murderers’, they suggested, ‘has not appeared to have the 
salutary effect expected by the Act of Parliament; but from being frequently 
repeated tends to harden the minds of the vulgar and familiarize them with 
spectacles of horror’®*—a sentiment echoed by the Lady’s Magazine in 
1782, which suggested that viewing such shocking scenes ‘hardens the 
human mind’.*° Hanging in chains also had its critics. Eden was not the 
only commentator to reflect negatively on its role. Blackstone pointed out 
that it was ‘quite contrary to the express comments of Mosaic law’®° and 
the London Magazine paralleled the Recorder of London’s comments on 
dissection by arguing that ‘hardened criminals ... think that, because there 
is no corporal sufferance in it ... being gibbeted ... makes no part of the 
punishment’.8” Other commentators disagreed, arguing that ‘the stoutest 
of villains have trembled at the imaginary evil of hanging in chains’,®* and 
gibbeting was sometimes specifically recommended as more effective than 
dissection. In 1773, for example, the dissection of a Yorkshire murderer led 
the local paper to comment that ‘it is a pity he was not gibbeted ... as the 
remembrance would have existed these twenty years, whereas now, in a 
month, it will be forgotten’.8? Penal commentators therefore had very 
mixed feelings about these two post-execution punishments in this period. 
Some favoured dissection, others preferred hanging in chains while a 
considerable number remained ambivalent about both options whilst still 
broadly accepting their introduction under the Murder Act. Another rel- 
atively small group suggested various alternative aggravated or 
post-execution punishments, implying by doing so that the sanctions 
introduced by that Act were inadequate. 


5 SUGGESTIONS FOR ALTERNATIVE AGGRAVATED 
AND POST-EXECUTION PUNISHMENTS 1752-1786 
Although there were still occasional calls for ‘a more terrifying punishment’ 


than the gallows,”° few of the aggravated execution options proposed and 
debated in years before the Murder Act were given serious consideration in 
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the second half of the eighteenth century. Three were at least briefly 
mentioned. One newspaper article got close to recommending Lex Talionis 
in 1770. ‘The late horrid frequency of murders would tempt one to wish 
for a revival of the ancient Lex Talionis’, it suggested, ‘let him who shoots 
another be shot; who strangles his fellow creature be strangled’,”’ and a 
year earlier Blackstone mentioned in passing the lack of ‘an exemplary 
punishment’ for parricide?’—an issue that was also debated in the run up 
to the 1752 Act. In the mid-1780s William Paley, in searching for a way to 
‘augment the horror of punishment without offending ... public sensibility’ 
mentioned a recent proposal which involved privately ‘casting murderers 
into a den of wild beasts’.?* In general, however, the other forms of 
aggravated execution—breaking on the wheel, gibbeting alive or burning 
alive and so forth—that were quite frequently advocated before 1752 
(Chap. 2) found no place in these later debates. In 1762 the Tyburn crowd 
did create its own brief form of post-execution punishment by stoning the 
bodies of two women who had just been executed for murdering their 
apprentice, whilst they were still hanging on the gallows.’* However, the 
only major post-execution sanction proposed in these years centred on the 
method of burying the offender’s corpse. In 1775 Hanway advocated the 
burial of the hanged in a special, well-marked and ‘strongly walled in ... 
malefactors burial place’ by ‘a road near the entrance to a city, such as 
Tyburn’, which he believed ‘could not fail of making some impression’ on 
the minds of likely offenders.” Ten years later The Times despite pointing 
out that ‘criminal executions should be as much avoided as possible’, went 
on to suggest that in ‘particular atrocious cases’ it would create ‘a greater 
terror’ if the offender was ‘hanged in secret and then thrown immediately 
into a private hole dug for them in a part of the prison ... and quicklime 
thrown over the dead body’.”° 

In the third quarter of the eighteenth century two other death 
penalty-related punishments were also discussed, both of which involved 
subjecting capital convicts to the danger of dying whilst still offering the 
possibility, or even the probability, of survival. One of these, suggested by a 
Norwich correspondent of the Gentleman’s Magazine, involved a bizarre 
form of half-hanging, which all felons apart from murderers would be eli- 
gible for. ‘The convict should be hanged’, the article suggested, ‘but instead 
of being suspended for an hour let it be only for one minute, or less, in which 
time he will be as dead to his own sense of feeling, and as much punished, as if 
he were kept hanging the usual time ... Would not a man thus brought again 
on the stage of life become ... a more useful member of society??? 
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There is no evidence that this proposal was ever actually considered by 
government, but the other death-penalty-related punishment suggested in 
this period was taken much more seriously and came within days of being 
put into practice in London. 

This punishment was first mooted just a few years after the Murder Act, 
as a reaction to its lack of success. In 1755, a letter to the Gentleman’s 
Magazine argued that since ‘the late laws’ had had so little impact on ‘the 
frequency of murders ... instead of giving the murderer’s body to the 
surgeons when it is dead, he should be put into their hands alive and 
subjected to such experiments as can only be made on a living subject’. 
Several diseases, the correspondent argued, ‘might possibly be cured by 
chirurgical operations so dangerous that the experiment is not likely to be 
made, even in our hospitals’. Surely, the writer argued, ‘notorious criminals 
might justly be reserved for these operations’ provided that they were not 
‘wantonly mangled to gratify mere curiosity’, and as long as these experi- 
ments were only done ‘under the direction of persons properly appoin- 
ted’.”® Eight years later this was precisely the role that Thomas Pierce, who 
wished to test ‘a styptic capable of stopping the most violent bleedings’, 
petitioned the government to allocate to him. The styptic having been 
‘tried with success on brute creation’, he asked that he now be allowed to 
experiment on the ‘amputated limb’ of a criminal under sentence of death, 
one of whom, George Clippingdale, had agreed to be subjected to the 
operation.” George was temporarily reprieved while the government 
consulted ‘His Majesties serjeant surgeons’, and was eventually transported 
when the latter advised the King against the experiment.'°? However, 
Pierce did not give up. Four years later he tried again and obtained the 
King’s permission to perform the same experiment on another capital 
convict, John Bonham.'°! The 23rd June was appointed as the day for the 
experiment, and the newspapers not only announced the granting of a 
royal pardon on condition that Bonham undergo the operation but also 
carried an advertisement informing the ‘gentlemen of the faculty’ that if 
they wished to witness the amputation they needed to obtain tickets.’°” 
However, the King changed his mind at the last minute, and Bonham 
became the second convict to avoid the gallows by this route.'°° 

The debate did not end there. In his Observations on the Statutes, 
published in 1769, Barrington praised the idea that criminals ‘should be 
pardoned on condition that some hazardous experiment for the promotion 
of medical knowledge may be tried upon them’.'°* Three years later, 
however, Eden, while recognizing the ‘seeming liberality’ of subjecting 
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‘certain classes of criminals to medical experiments for the benefit of 
mankind’, argued that ‘such a plan can never with any propriety receive ... 
legislative sanction’, and it never appears to have done so.'°° Like the 
pre-1752 proposals that criminals should be subjected to castration this 
punishment was not strictly speaking an aggravated form of the death 
penalty, because the convict had at least some chance of recovery, but it 
was put forward as an alternative to the Murder Act and seriously con- 
sidered by the government even though it was ultimately rejected. During 
the period from 1752 to the penal crisis of the mid/late 1780s the 
structure of post-execution punishments created by the Murder Act 
therefore came under considerable criticism, and although the alternatives 
suggested were relatively limited compared to earlier periods, thought was 
also given to new methods of punishment that might augment the Act. 
However, the repeal of the Murder Act was never seriously suggested in 
this period and the broad acceptance that the Act received was also indi- 
cated by the wide range of proposals that were made to extend dissection or 
hanging in chains (or both) to other types of offender apart from murderers 
—proposals that came nearest to reaching the statute book during the 
debate on the government-backed bill of 1786. 


6 PROPOSALS TO EXTEND THE POST-EXECUTION 
PROVISIONS OF THE MURDER ACT TO OTHER OFFENCES 


In the first three-and- a-half decades after the Murder Act a considerable 
number of commentators advocated a variety ofextensions to the Act and 
to post-execution punishment more generally, which suggests that, 
although the Murder Act was often criticized, it was also by this point a 
very broadly accepted plank of penal policy—and could therefore be seen 
as a plank that was worth building on. Three specific types of extension to 
the Murder Act were proposed during these years. The first involved the 
punishment of suicides. Debates about the potential usefulness of dissec- 
tion in the mid-1750s produced a proposal that those who committed 
suicide should be delivered to the surgeons for dissection, and ten years 
later—faced by what was perceived to be the daily increase of suicides— 
another writer suggested that since ‘no terror ought to be omitted’ to 
suppress such a crime, ‘exemplary shame should be inflicted on them’ by 
their being publicly dissected.'°° In 1769 an article in the Middlesex 
Journal went a stage further suggesting not only ‘that the bodies of 
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suicides should be publicly anatomized’ but also that their skeletons should 
be ‘hung up in Surgeons Hall’.'°? That venue would not, however, have 
provided enough niches and another commentator suggested a way round 
this—that the bones of suicides should be exhibited in a special 
‘charnel-house’ ‘in which monuments should be erected giving an account 
of their deaths’.'°* As late as 1790 other commentators, including John 
Wesley, were still suggesting hanging in chains as an alternative, ‘if nothing 
else be likely to deter men from so heinous an offence against reason’, °’ 
but (with the exception of capital offenders who committed suicide in 
prison) no record has been uncovered of suicides being gibbeted anywhere 
in England.'!° Nor was dissection, or dissection followed by the public 
exhibition of the suicide’s skeleton, ever enacted in England in relation to 
suicides. However, the latter combination was very actively advocated for 
several other types of offender. ™! 

This double-pronged approach, involving both dissection and gibbet- 
ing, constituted the second major extension of the Murder Act proposed in 
this period. In 1761, after a sentence of hanging in chains had been handed 
down against a Swiss painter who had killed his landlady, it was suggested 
that since gibbeting rather than dissection ‘may appear to some people not 
an increase but a mitigation of the punishment’ it would be best to join 
both these punishments together by ‘having the body first anatomized and 
dissected, and the skeleton afterwards hung in chains’.''* This double 
punishment was also advocated during the 1760s in two angry articles that 
demanded further penal sanctions against particular types of murder. The 
first, published in 1768 after the Wilkite riots, suggested that magistrates 
responsible for ‘firing upon innocent persons’ and ‘wantonly murdering’ 
them should be punished ‘not merely by hanging and sending their bodies 
to a surgeon, but by being hung in chains near the spot where they issued 
their ... bloody orders’.'!* The other article, which focused on murders in 
duels, suggested not only that the surviving duelist be hanged and dis- 
sected under the Murder Act but also that the man killed in the duel should 
be hanged upon a public gibbet for a certain time (presumably short) and 
then given to the surgeons.''* 

This latter suggestion incorporated an element of the third type of 
Murder Act extension advocated in this period, that is, those that advo- 
cated including new categories of criminal corpse in its provisions. The 
public gibbeting and dissection of the corpses of men who had been 
murdered during the very small proportion of duels, which came to the 
notice of the courts, would not have significantly increased the numbers 
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subjected to post-mortem punishment. However, the various commenta- 
tors and potential legislators who advocated the extension of the Murder 
Act’s provisions to many other types of capital offenders would, if they had 
been successful, have achieved precisely that. 

The mixture of motives that lay behind these suggestions is not always 
easy to unravel but two main strands can be identified. First, the surgeons’ 
need for more cadavers, and the desire to discourage the growing 
body-snatching trade that the unfulfilled need had generated, were 
undoubtedly important. ‘Anatomy is certainly of great advantage to the 
community’, a newspaper noted in 1766, but ‘the great number of pro- 
fessors of anatomy in this vast metropolis cannot be supplied with a suffi- 
cient number of subjects ... What the gallows supplies are but few’. Grave 
robbery was therefore, he argued, bound to be prevalent.'!® A decade later 
in 1776 a letter to the Middlesex Journal, having pointed out that 
body-snatching had reached ‘an enormous height’, put forward the same 
arguments about the great increase in surgeons and about the ‘few bodies’ 
that the law gave them, to support the idea that the anatomy teachers 
should petition Parliament for an act stipulating ‘that the bodies of all 
housebreakers, robbers, forgers, coiners’ and all other capitally convicted 
convicts ‘be immediately after execution delivered to the surgeons for 
dissection ... as the bodies of murderers have usually been’. ‘I have not the 
least doubt’, the writer confidently concluded that this ‘praiseworthy 
measure ... would be granted’ if the case was properly made.'!® Anger at 
body-snatching continued to grow. In 1777 two ‘resurrection men’ were 
nearly ‘pelted to death’ by the London crowd, prompting calls for a new 
method to be found ‘to procure a sufficient number of subjects’ for the 
surgeons.” |” By the early 1780s a major crisis about body snatching was 
brewing in London and in May 1785 one of the capital’s main surgeons 
was prosecuted for conveying away dead bodies for dissection’.!!® In 
October that year disgust ‘at the means taken to procure bodies for dis- 
section’ led one correspondent of The Times to suggest that ‘as it is essential 
... that lectures should be held on the bodies of the dead’ a law should be 
passed enabling ‘the bodies of executed felons’ to be sold to the sur- 
geons.'!” This growing awareness of the problems being created by the 
inadequate supply of cadavers to teachers of anatomy was, as Ward has 
recently pointed out, the main initial reason why (only seven months after 
The Times article was published) Wilberforce introduced his bill ‘for reg- 
ulating the disposal of the bodies of criminals ... condemned and executed 
for certain heinous offences’ including rape, arson, burglary and highway 
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robbery with violence.'*° However, that bill, and in particular its active 
sponsorship by the government, also arose out of a second, and completely 
different, set of concerns. 

In the early to mid-1780s crime rates increased rapidly following the 
demobilization at the end of the American war. The level of capital con- 
victions rose in parallel and so did the percentage being executed.” 
Transportation to the USA was no longer an option and many voices were 
demanding increased severity and a reduction in the pardoning of capital 
offenders.” As a result by the mid-1780s more offenders were being 
hanged than had been the case for nearly 200 years. In 1785 156 people 
went to the gallows for property offences alone in London and the Home 
Circuit counties. Twenty of these were hung outside Newgate on one day 
in early February 1785, prompting The Times to launch a highly critical 
campaign. Fewer executions had occurred in all the cities of Europe during 
the last year than were to take place in one day in London, it pointed out. 
‘The long and dreadful list of persons ordered for execution’ will astonish 
‘every country in Europe’, who ‘will naturally suppose that in England 
there is no more government than in a horde of wandering tartars’.'** The 
unprecedented number of hangings was partly caused by a rise in robbery 
prosecutions, but an important role was also played by the rapid rise of 
burglary convictions, which outnumbered robbery prosecutions for the 
first time in the mid-1780s, and had a particularly heavy impact on the 
numbers being hanged because a very high and rising proportion of bur- 
glars failed to get pardons and therefore ended up on the gallows.'** Faced 
by these mass hangings and by the growing criticism they were attracting, 
some members of Parliament clearly turned their minds towards the use of 
post-execution punishment. A few days after the publication of this critical 
article in The Times, it was reported that ‘a bill will be brought to 
Parliament directing the bodies of all persons executed for burglaries to be 
given immediately after their sentence takes place, to the surgeons for 
public dissection’.!° In April 1785 the hanging of nineteen more offenders 
in one day brought a renewed attack in the press. “The carnage of yesterday 
is a disgrace’ The Times announced, while arguing simultaneously that the 
capital code was ‘failing to prevent the commission of crimes’ and that ‘the 
frequency of capital punishments has evidently done away with the awe and 
example of untimely death’. ó In the same month Commodore 
Thompson, one of the government’s advisors on the establishment of penal 
colonies, also suggested the introduction of post-execution punishment as 
a response to this crisis. Building on the proposal made two months earlier 
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in relation to burglars, he suggested expanding the use of post-execution 
punishment much further. “The many executions of late and the increase of 
crimes ... leads me to recommend’, he wrote in a letter to the Home 
Secretary, ‘ordering every body for dissection that was executed’.!?” Thus 
when Wilberforce introduced his prospective bill to Parliament a year later 
he did so in the context of previous discussions about both the surgeons’ 
need for cadavers, and the wider use of dissection as a possible response to 
the acute penal crisis of the mid-1780s. 


7 Tue 1786 BILL: ATTEMPTING TO EXPAND THE REMIT 
OF THE MURDER ACT 


Two excellent recent articles have explored, from slightly different angles, 
the origins, context and nature of Wilberforce’s 1786 bill, and the reasons 
for its failure.'?* Richard Ward’s work, by uncovering the importance of 
the Yorkshire surgeon William Hey (a close friend of Wilberforce) as a key 
originator of the Act, has emphasized the role of the growing demand for 
cadavers.'*? Devereaux’s article, by contrast, is particularly strong in its 
analysis of how the bill may have fitted into the broader response of Pitt’s 
government to the penal crisis of the mid-1780s.'*° Readers wishing to 
understand in detail the roles of Wilberforce, Hey, Pitt and the bill’s main 
opponent—Lord Loughborough—should consult these works. In this 
study we will look at the 1786 bill, and at a similar but the less successful 
bill suggested to Parliament in 1796, which advocated dissection for 
burglars and robbers—from a rather different perspective. These two bills, 
and particularly the government-backed 1786 legislative initiative, resulted 
in a series of relatively well-recorded debates and these will be used here to 
gain rare insights into how the Murder Act was regarded three or four 
decades after its introduction. 

Although during the first parliamentary debate on the bill in May 1786, 
Wilberforce made much of ‘the extreme difficulty which surgeons experi- 
enced in procuring bodies for dissections’ 1°} and of the problems of 
preventing the ‘stealing of corpses from churchyards’,'*? and although 
some newspaper reports suggested he made no reference to criminal justice 
matters, this was not the case. He specifically referred to ‘the hope of 
deterring many persons’ from committing capital crimes, and this penal 
context was also highlighted by Dundas’s contribution to the same 
debate.'** When the bill finally emerged, after being redrafted with the 
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help of the government’s law officers, it differed in two important respects 
from Wilberforce’s initial proposal that (as it was reported in the General 
Evening Post) ‘the bodies of all persons executed for capital crimes should 
be delivered ... for ... dissection’.'** First, the categories of offenders 
covered by the bill were more limited. Burglary, violent robbery, arson and 
rape were the main types of offence that fell under its provisions.'*° 
However, since these offenders represented the bulk of the convicts sent to 
the gallows, this would still have increased the use of dissection five or six 
fold.'*° Secondly, the corpses of these offenders would not all have been 
‘delivered to the Surgeons’ Company’ as Wilberforce had proposed.'*” A 
short clause in the bill stipulated that ‘nothing in this act ... shall ... prevent 
any judge ... from appointing the body of the offenders aforesaid, to be 
hanged in chains’.'** The judges already had the right to gibbet these 
offenders. The bill simply added the dissection option and insisted that one 
of these two post-execution punishments be stipulated in the sentence. The 
penal options it wished to impose on this much wider range of offenders 
were therefore precisely the same as those in the Murder Act. 
Devereaux’s excellent, if sometimes inferential, reading of the evidence 
suggests that the government’s aim in backing this bill was not as harsh as 
its wording implies. Faced by the transportation crisis, the failure of the 
London Police Bill of 1785 and most of all by growing criticism of the 
huge numbers going to the gallows, Pitt backed Wilberforce’s measure 
because he wanted to steer a middle path between the desire to execute 
fewer criminals and the desire to punish those that were executed with 
more exemplary severity.'*? With the Government’s backing the bill passed 
through every stage in the Commons and even got through the committee 
stage in the Lords before hitting the opposition and invective of one of the 
leading judges, the future Lord Chancellor, Lord Loughborough.'*° 
Loughborough’s reasons for opposing the bill were complex and have been 
analysed in detail elsewhere.'*! His opposition may have been motivated 
mainly by personal or political priorities and he was certainly no friend of 
Pitt’s administration. He also appears to have been angry that the twelve 
judges had not been properly consulted. In a lengthy and wide-ranging 
speech he portrayed the bill as cruel, inaccurate, loosely worded and 
serving to remove the judges’ vital right to reprieve offenders. Whether 
these criticisms were entirely fair or accurate is a matter for debate, as are 
Loughborough’s motives in view of his reputation for changing side 
politically whenever it suited him.'*” However, his remarks do contain 
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some very interesting reflections on the Murder Act and on the importance 
of differentiation in the punishment of offenders. 

One of Lord Loughborough’s most substantial arguments was that the 
1786 bill would undermine the very positive impact that the Murder Act 
had achieved. The 1752 Act’s ‘taking away the right of burial and destining 
the body of the criminal to dissection’ had ‘been found of essential 
advantage to the community’, he argued. When informed that they were 
going to be dissected he had observed that many criminals ‘trembled and 
exhibited ... the extremist horror’, which also made a ‘forcible impression 
on the minds of the bystanders and ... was attended with the most salutary 
consequences’. He and his fellow judges had seen ‘repeated instances’ of 
the good effects of the Murder Act’s additional punishments. Given that 
the Murder Act had contributed so much to the ‘morals of mankind and to 
the good order of the community’, he asked ‘was it wise therefore to 
destroy the salutary effect’ by making dissection and the loss of burial rights 
‘an ordinary consequence of every conviction of almost every capital 
offence?!’ The bill, he went on to argue, ‘lost sight of all distinction 
between crimes of very different magnitude’. Were ‘the man who deprived 
a fellow creature of life and he who lifted a latch and stole the most trifling 
article ... equally deep in guilt?’ Were ‘the man who committed a violence 
on a common prostitute, and he who robbed a virtuous woman of what she 
held most dear’ to be treated without admitting any distinctions?’!** To 
pass the promiscuous sentence of dissection on all of them would, he 
argued, be to destroy the positive impact of the 1752 Act, the preamble of 
which he then had read to the House. Loughborough also defended the 
Murder Act on other grounds. If the new bill was passed and ‘the same 
punishment ... attend the convict for burglary as for murder, breaking 
open a house would generally be attended with murder’, he argued. He 
also praised the Murder Act for its role in reinforcing the superior nature of 
the English criminal justice system because, by using an extra punishment 
that involved ‘no great degree of personal pain’, it ensured that, unlike 
‘other states’, England used no punishments (such as ‘breaking on the 
wheel’) that were attended with ‘aggravated severity and cruelty’.'*° 

Whether all the other judges felt quite as positive about the 1752 Act as 
Loughborough purported to be, remains unclear. However, the fact that 
not one of the Lords sitting that day, voted in favour of the bill'*° and that 
Loughborough confidently claimed during the debate that many of his 
fellow judges felt as he did, suggests that the Murder Act still had the broad 
support of those on the bench, despite the criticisms sometimes levelled at 
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it. The debate that was generated in 1796, when Richard Jodrell briefly 
attempted to get the Commons’ permission to introduce a bill that would 
have sent all burglars and highway robbers for dissection, also produced 
evidence that key judicial figures had a positive view of the Murder Act. 
Sergeant Adair, a very experienced Old Bailey judge, argued that ‘the law 
had set up this barrier between murder and all other crimes’ and that it 
would be very unwise to break it, and several others opposed the bill on 
similar grounds. The Attorney General argued, in addition, that the 
Murder Act had acted as a major deterrent to violence. “The experience of 
those who were employed in administering the criminal law’, he suggested, 
‘frequently have shown them how often the dread of anatomization had 
arrested the arm uplifted to commit murder’,'*” (though how any of the 
judges would know this had happened remained unexplained). However, 
although the 1786 and 1796 debates induced several important legal fig- 
ures to make strong and detailed defences of the use of penal dissection 
under Murder Act—defences that some of them continued to advance 
until the early 1830s—it was also in the later 1780s and the 1790s that the 
tide began very gradually to turn against the use of the other 
post-execution punishment the Act had relied on—hanging in chains. 


8 1786-1808, THE END OF BURNING AT THE STAKE 
AND OF SUPPORT FOR HANGING IN CHAINS 


Ironically, the first eighteenth-century Act that removed at least one cat- 
egory of offenders from the risk of being subjected to aggravated or 
post-execution punishment was first mooted in Parliament by Wilberforce 
during his attempt in 1786 to greatly widen the range of offenders sub- 
jected to dissection. On June 23rd 1786, two days after the public burning 
at the stake of Phoebe Harris for coining, Wilberforce asked Parliament to 
instruct those involved in drafting his bill ‘to insert a clause for ... altering 
the punishment of females convicted of petty treason’.'*® The newspapers 
had reported in detail the four-hour process by which Harris’s body had 
been reduced to a small pile of ashes and bones in the street outside 
Newgate and they had been extremely critical. This ‘inhuman execution ... 
is a disgrace to our laws’ one concluded, while The Times described it as ‘a 
scandal upon the law ... inhuman ...indelicate and shocking’.!*? 
Wilberforce’s request, which was almost certainly a reaction to this event 
and its coverage, was immediately granted by the Commons,'*° and a 
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clause ending the punishment of burning at the stake was duly inserted into 
the 1786 bill, was objected to by Lord Loughborough and was then rejected 
with the rest of the bill.’°' However, almost exactly four years later a new bill, 
introduced after two further burnings and a furious campaign in The 
Times,'** passed fairly easily through Parliament and burning at the stake, 
and the obliteration of the offender’s corpse, which it inevitably involved, 
was abandoned.'°* For the ‘high treason’ offence of coining females were 
now, like their male counterparts, simply to be drawn and hanged, thus 
removing the post-execution element of their punishment. However, the 
corpses of female murderers found guilty of petty treason did not avoid 
post-execution punishment under this new act. They were now publicly 
dissected under the Murder Act rather than being reduced to ashes.'** 

As Devereaux’s detailed account of the passing of the 1790 Act has 
pointed out, the abolition of burning women at the stake was not, as some 
historians have suggested, simply an inevitable product of the increasing 
impact of ‘enlightened attitudes towards punishment’.'°° The timing of 
the Act is better explained, he argues, by the conjunction of four more 
specific changes—an unprecedented rise in the number of female coiners 
being subjected to burning at the stake’®°; the transfer in 1783 of the place 
of execution from Tyburn to the street outside Newgate, which meant that 
the burnings were now performed in a crowded urban thoroughfare where 
residents could not avoid seeing them; a growing sensitivity to the public 
punishment of women; and, most importantly, the increasingly overt 
hostility of London’s sheriffs whose role it was to conduct these burn- 
ings.'°’ However, while this particular conjunction of factors may explain 
the specific timing of the 1790 Act, broader changes in cultural attitudes to 
punishment undoubtedly also played a role. As Devereaux points out, ‘that 
only three such executions in the late 1780s could have the decisive impact 
they did speaks volumes for some kind of basic transformation in ... public 
sensibilities over the long term’.'°* The sheriffs of earlier periods had not 
agitated for the repeal of the petty treason laws after being forced to put 
them into practice. By the late 1780s they were publically doing just that, 
and it was one of their number who introduced the 1790 Bill in the 
Commons. "° It is therefore difficult to explain this turnaround in attitudes 
without some reference to broader long-term changes in attitudes and 
sensibilities. 

The extensive press criticism of burning at the stake between 1786 and 
1790 was part of a much broader critique of capital punishment, which 
forced the government to institute policies that would drastically reduce 
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the huge numbers reaching the gallows. In 1788-1789 the numbers 
executed fell more than three-fold compared to their peak levels between 
1785 and 1787, because Pitt used the backlog of pardoning decisions 
created by the King’s temporary illness as an excuse to drastically cut the 
percentage of capital convicts that were executed.'°° This new policy then 
continued for the next decade. Between 1790 and 1799 an average of 
nineteen property offenders were hung in London each year. Between 
1785 and 1787 the average had been seventy-eight.'°! The government 
had been forced by the mid-1780s crisis, and the negative press coverage it 
created, both to repeal the laws relating to burning at the stake and to 
institute a drastic cut in the proportion of London’s offenders being han- 
ged, which had a long term impact on the administration of the Bloody 
Code in the capital. After a brief rise in the famine year of 1800 the number 
of hangings in London halved again between 1801 and 1810, averaging 
only nine per year and reaching an all-time low of three in 1808.'° 

The huge reduction in the number of offenders hanged in London, 
combined with the end of the transportation crisis and the newspapers’ 
obsession with the revolution unfolding in France, meant that criticism of 
the capital code was more muted in the early to mid-1790s, but important 
elements of that criticism clearly influenced the parliamentary debate on 
Jodrell’s 1796 proposal that dissection should be introduced for all bur- 
glars and robbers. The Attorney General used the occasion to point out 
that capital punishment for burglary was already thought by many to be 
too severe, while Sergeant Adair argued strongly against the proposal partly 
on the grounds that ‘the complexion of our criminal laws were already too 
sanguinary and severe’, and that ‘it was a painful reflection to think that it 
[the death penalty] was not entirely reserved for murder and high trea- 
son’.'°? The ideas voiced by these speakers were part of what John Beattie 
has termed ‘the mental sea change’ that lay behind the late-eighteenth 
century ‘withering of support for a penal system that depended funda- 
mentally on the threat of execution’.'°* A many-stranded critique was 
emerging. A correspondent of the Gentlemen’s Magazine, for example, 
argued in 1790 that 


the laws of England ... are cruel, unjust and useless. The number of our 
fellow-mortals hung up so frequently like the vilest animals is ... proof of 
their cruelty; the same punishment inflicted on the parricide and the man 
who takes three shillings ... is a proof that they are unjust; the frequency of 
crimes ... is proof that they are useless.” 
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This change in attitude had important implications for the future of 
post-execution punishment in England. In attacking the underlying 
assumptions that supported the use of the gallows, the reformers used a 
range of arguments many of which were not only applicable to 
post-execution punishments but also had particularly strong critical pur- 
chase in relation to burning, gibbeting and, to a much lesser extent, 
dissection. 

In his work on the body and punishment in the later eighteenth century 
McGowen has argued cogently, for example, that as the treatment of the 
criminal body gradually ceased to be a metaphor for expunging threats to 
the health of the social body, the reformers were able to replace this dis- 
cursive framework with a new focus on the fate and experience of the 
individual, which in turn ‘produced a demand for different punishments in 
part because the inflictions suffered seemed so disturbing and negative’.'°° 
‘The spectators seem to contemplate not the punishment of a criminal, but 
merely the death of an individual’, Romilly wrote in 1786. ‘They go away 
impressed’ not by ‘the justice of the law’, but by ‘compassion for a fellow 
creature, to whose suffering they have been witnesses’. This argument that, 
to quote McGowen, ‘the mistreatment of the body prevented observers 
from seeing the social necessity of punishment’ was clearly equally appli- 
cable to post-execution punishment. So was another argument frequently 
used by opponents of capital punishment, that is, that the gallows pro- 
duced insensitivity and hardened the hearts of both the crowd and the 
criminals themselves.'®” ‘Barbarous spectacles of human agony’ and ‘cruel 
or unseemly exhibitions of death’ were opposed by Paley in 1785 ‘as 
tending to harden or deprave the public’s feelings’-—and a year later The 
Times echoed this sentiment in its comments on the burning of Phoebe 
Harris. ‘Sanguinary and terrible punishments’ it argued, quoting 
Montesquieu, ‘tend to harden the human heart.’ Eden not only 
observed that ‘the sensibility of the people, under so extravagant an exe- 
cution of power, degenerates into despondency, baseness and stupidity’ 
but also suggested that hanging in chains was particularly likely to generate 
these responses. It could not be doubted, he argued after being relatively 
positive about dissection, that the inevitable effect of forcing citizens to 
view ‘gibbets ... crowded with human carcasses’ would be ‘to blunt the 
sentiments and destroy the benevolent prejudices of the people’.'°” 

This was not the only argument put forward by the late- 
eighteenth-century penal reformers that was easily and frequently turned 
into a critique of post-execution punishments. The growing sense—created 
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by the combination of mass executions and continually growing indictment 
rates! ”°—that the gallows rituals were not conveying any effective messages 
and that capital punishment was not working as a deterrent (which even 
the Solicitor General had to accede to during the 1785 London Police Bill 
debate) was paralleled by a long-running critique of the efficacy and 
morality of post-execution punishments and more particularly of hanging 
in chains.'”* Although the dissection of murderers was criticized in 1794 
for failing to be ‘any preventive to others for the future commission of such 
crimes’, and for providing ‘so small a distinction in the punishment’ of the 
murderer and the thief, by the 1790s and early 1800s it was hanging in 
chains that was the main target of disapproval. ‘The exhibition of lifeless 
carcasses on gibbets ... cannot be viewed by the humane and feeling 
without horror’, wrote Beccarius Anglicus in a long diatribe against gib- 
beting. Echoing Blackstone, he then pointed out that, ‘to prevent the 
brutalizing effect of such spectacles’, Jewish law only allowed offenders to 
be left suspended for one night, whereas in England the country was 
‘polluted’ by leaving them ‘suspended on gibbets till their flesh has 
mouldered away or been devoured by the fouls of heaven’. He then 
entreated the English judges to discontinue this ‘disgusting’ practice of 
allowing the law ‘to pursue the offender beyond the portals of mortality 
and to vent its fury on his senseless form’.'’* In 1799 another writer on 
capital punishment, having argued that ‘dissection, if performed with 
proper decency and in the presence of persons who are studying anatomy, 
may tend to the advancement of science’, then launched into an equally 
strong critique of hanging in chains. ‘This ... is productive of very little or 
no good’ he argued. ‘How many times are robberies and murders com- 
mitted very near and even under a gibbet?’. The practice is, he suggested, 
‘disgraceful to a civilized nation; and while it fails in the intention, which is 
that of deterring the atrocious offender, it must shock the tender traveler, 
whose sensations are awake to the shocking degraded situation of a 
loathsome carcass’.'’* This critique was echoed in a wide range of London 
newspapers in the later 1790s, which frequently carried reports of crimes 
committed around the capital’s gibbets. The St James’s Chronicle, for 
example, reported in 1796 that ‘The Chester Mail was robbed within 
100 yards of the gibbet on which Lewin hangs, who suffered for a simi- 
lar offence two years ago’.'”° Abershaw’s gibbet on Wimbledon Common, 
on which the corpse of another highwayman was displayed, was the 
scene of a considerable number of widely reported robberies between 1796 
and 1800,'”° as well as being the site in 1798 of a duel involving 
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Prime Minister Pitt—an act which could technically have resulted in Pitt 
being gibbeted had he killed the radical MP who had challenged him.'”” 
By this time both the gallows and the gibbet were not felt to be performing 
their most vital function—deterrence—and the latter in particular was 
therefore in danger of appearing not only cruel and highly distasteful, but 
also superfluous. 

Broader changes in penal policy and discourse were beginning to move 
decisively away from punishments such as hanging in chains by the final 
quarter of the eighteenth century. Physical publically inflicted punishments 
directed at the body, symbolized by the gallows, the pillory and the gibbet 
were giving way to private, non-physical and mainly prison-based sanctions 
directed at the mind and aimed at generating the reform of the offender, as 
can be seen in the rapid growth in the use of imprisonment to punish 
property offenders and in the building of new penitentiary-style prisons in 
several counties.'”* The solitary cell hidden from contact with the world, 
rather than the solitary corpse gibbetted by the roadside was becoming the 
new focus of attention in late-eighteenth-century penal debate. Historians 
are deeply divided about whether we should see this movement from the 
gallows to the prison as simply a new and deeper strategy of control and 
social discipline, or as a function of a fundamental change in sensibilities 
towards violence.” However, punishments relying on the public display 
of rotting, burning or newly dismembered corpses were inevitably going to 
come under increasing scrutiny as this movement gathered momentum. 

By arguing that the later eighteenth century witnessed a turning away 
from public execution rituals designed to ‘bombard the visual senses’ of the 
viewers, to ‘increasingly hidden punishment that relied upon the imagi- 
nation to conjure up frightening images of the unseen’, Steven Wilf’s work 
on ‘execution aesthetics’ has suggested another related way in which 
changing penal sensibilities may have undermined support for 
post-execution punishment.'®° His argument is not always convincing. 
Devereaux has shown, for example, that this was clearly not the reason why 
the gallows was moved from Tyburn to outside Newgate in 1783, since 
that change was mainly designed to make public executions more effec- 
tive.'*' However, Wilfs work has usefully spotlighted the significance of 
another potentially influential strand of contemporary penal discourse, by 
pointing out that ‘the 1780s witnessed a growing number of proposals for 
various forms of private executions.’'** This idea had been floated by 
Henry Fielding a year before the Murder Act. ‘I question whether every 
object is not lessened by being looked upon’, he argued. If executions were 
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private ‘they would be much more shocking and terrible to the crowd 
outdoors ... as well as more dreadful to the criminals themselves’.'** 
However, opposition to this idea remained very strong. As one legal writer 
put it in 1759 ‘No criminal ought to be executed in the dark’. Not only 
would there be ‘some risk that an innocent person, either by accident or 
design, might be made to suffer for the guilty’ but the whole purpose of 
public execution—‘to strike terror into the spectators’—would be lost.'** 
The idea of private executions was revived in the 1785 when The Times, 
searching for a way to reinvigorate the deterrent effect of the gallows, 
published two proposals on these lines. After arguing that hanging in secret 
‘would strike a greater terror’ the paper went on two months later to make 
a more detailed suggestion: ‘Let us now try what terrors may arise from the 
certainty of being cut off in the privacy of an inclosure to which none can 
be admitted but the necessary officers, and from which all ... who might 
afford consolation are excluded’, it suggested. The effects of such execu- 
tions would not ‘be blunted by frequency’, it then argued, ‘for as the whole 
apparatus would remain always invisible to the multitude, every repetition 
. would never lose the force of novelty’.!®° William Paley’s proposal in 
1785 that criminals should be fed to wild beasts also included a proviso that 
they should ‘perish in a manner dreadful to the imagination yet concealed 
from view’, and in 1787 the Gentlemen’s Magazine went further, 
demanding ‘an act of parliament ... for conducting the punishment pri- 
vately in the press yard’ after which, if required, ‘the corps should be 
exposed on a stage before the prison’. This temporary gibbeting was 
designed to create terror in the minds of the common people ‘by playing 
on their imaginations’ for ‘they would suppose cruelties in the executioner 
which had not been practiced’.'*” Fears that hidden punishments threat- 
ened English liberties meant that these ideas were never fully developed in 
the eighteenth and early-nineteenth centuries and public executions were 
not abandoned until 1868.18 However, these proposals indicate both a 
growing desire (which can also be observed on the continent) to move the 
offender’s body away from centre stage in the rituals of execution"? and a 
broader sense that visual spectacles were often highly problematic—both 
ideas that raised increasing questions about the use of hanging in chains. 
These changes in the underlying discursive structures that were shaping 
penal policy, combined with the gradually developing sense from the 
mid-1780s onwards that exposure to decaying bodies was unhealthy and 
potentially dangerous,'”° clearly raised big questions about the continued 
use of hanging in chains, and in this context the eventual collapse of 
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gibbeting just after 1800 (which we saw in Chap. 3) seems almost inevi- 
table. It does not, however, explain the incredibly sudden and complete 
ending of the gibbeting of property offenders in 1802 (Fig. 3.2) and the 
almost complete collapse in the proportion of murderers who were hung in 
chains which is observable from that moment onwards (Fig. 3.1). 

To understand why gibbeting collapsed so suddenly as a substantial 
penal practice in the first two or three years of the nineteenth century we 
need to see it in the context of the simultaneous changes that occurred in 
two other aspects of the administration of capital punishment. The first of 
these involved the related but separate practice of hanging offenders at the 
scene of their crime. As Steve Poole’s recent work has shown crime-scene 
executions followed a very similar pattern of decline. Having peaked in the 
1780s at more than three a year, this type of execution then declined to 
only one every other year 1806-1810 and one per decade 1821-1830, 
after which their use completely ceased.'?! The decline was particularly 
rapid in the metropolis. Thirteen London convicts were hanged at the 
scene of their crimes 1785-1795. None suffered that fate after 1816.'?? 
Since a very considerable number of crime-scene executions also involved 
gibbeting, the long-term correlation between these two changes is hardly 
surprising, but many crime-scene hangings did not include hanging in 
chains and the decline of the former therefore indicates another deliberate 
policy change. Since the judges increasingly ignored this option and the 
government encouraged them to do so by refusing to reimburse local 
sheriffs for the very considerable expenses involved (unless the offence 
involved some form of social unrest), °? the authorities clearly decided to 
turn away from the crime-scene execution option in the first decade of the 
nineteenth century. Moreover this period also witnessed a much more 
fundamental change in execution policies. 

In 1801-1802 those in charge of the administration of the capital 
punishment system in England and Wales suddenly instituted a more 
merciful approach to thepardoning of capital offenders. Between Pitt’s 
rethinking of pardoning policies in 1788 and the famine year of 1800 just 
over 25% of those capitally convicted at the Old Bailey were hanged. This 
fell in 1801-1804 to less than 10% and although it rose briefly in 
mid-decade it then fell to an all-time low of around 5% in 1808. This meant 
that between 1801 and 1810 the average execution rate was half that 
experienced between 1788 and 1800 and about one-fifth of the rate in 
1785-1787, a pattern that continued (apart from a brief period in the late 
1810s and early 1820s) until the repeal of most of the capital code in the 
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early 1830s.'°* Moreover, Douglas Hay’s recent calculations on pardoning 
rates across all of England and Wales suggest that an equally sudden change 
also took place outside London. The percentage of all capital convicts left 
to hang fell from around 30% in 1800-1801 to about 18% in 1802-1803 
and, despite similar fluctuations as those seen in London by the mid-1820s 
it was only slightly above 5%.'°° The Bank of England’s aggressive pros- 
ecution policies meant that hanging rates for forgery did not fall overall, 
but those for robbery and stealing from houses nearly halved across 
England and Wales between 1800 and 1803.'°° Gatrell has argued that, 
following the massive increase in prosecutions for capital offences that 
occurred in late 1810s and 1820s, after the huge post-war demobilization 
of 1815, the system of capital punishment effectively collapsed under its 
own weight.'°’ However, the judges appear to have made a decisive 
change between 15 and 20 years before this by largely abandoning gib- 
beting and crime-scene execution, and by simultaneously reducing more 
than two-fold the proportion of capital convicts that they left to hang. 
The reasons for this change of policy were never explained, and the 
change itself was never publicly announced, but it is possible that Lord 
Eldon, who became Lord Chancellor in 1801, may have been at least partly 
responsible for it. He later claimed that in 1801 he had initiated a new 
means of restraining the numbers subjected to the death penalty in 
London, and it is certainly true that execution rates for the group he 
particularly singled out—those convicted of robbery—halved between 
Lord Loughborough’s chancellorship 1793-1800 and Eldon’s first decade 
in charge (1801-1810).'?° Was the new Lord Chancellor also responsible 
for persuading both the Old Bailey and the circuit judges to completely 
abandon the gibbeting of property offenders in 1801 and to confine the 
gibbeting of murderers to only two occasions 1802-18102?!’ On the 
surface this seems unlikely since Eldon was a staunch defender of the death 
penalty, as was Lord Ellenborough who became Chief Justice in 1802,7°° 
but whether either of these two was the prime mover, or whether the 
twelve judges between them decided on a new set of policies,” there is no 
doubt that the collapse of gibbeting was part of a much broader rethinking 
of penal policy in 1801-1802, which also involved a major movement 
downwards in execution rates and a rapid decline in the use of crime-scene 
hangings. By 1808, the year in which Romilly launched his parliamentary 
attack on the Bloody Code, ten months would pass by without a single 
hanging in London, and crime-scene hangings had reached their lowest 
levels for nearly 100 years.*°” By that year the Old Bailey judges had not 
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ordered any offender to be hung in chains for nearly a decade and they 
would never do so again, the only criminals gibbeted in the capital after 
that date being the four Admiralty Court offenders hung in chains in 1814 
and 1816 respectively. Between 1808 and the passing of the Anatomy Act 
in 1832 only three murderers (less than 1% of those fully convicted) were 
gibbeted by the provincial assize courts. Given that burning at the stake 
had been abolished nearly 20 years earlier, and that only a very small 
number of offenders were punished for high treason in this period, 
post-execution punishment was now effectively confined to one form only 
—public dissection. 


9 THE MODIFICATION AND GRADUAL PRIVATIZATION 
OF POST-EXECUTION PUNISHMENT, 1808-1828 


Romilly’s attempts to persuade Parliament to repeal parts of the capital 
code in the decade after 1808 were not especially successful and his only 
attack on aggravated/post-execution punishments also had only a limited 
impact.”°° In 1813 he introduced a bill ‘To Alter the Punishment of High 
Treason’, which proposed that the sentence for that crime be changed 
from drawing, hanging, disemboweling, beheading and quartering to 
simply drawing and hanging. The parliamentary debates on the 1813 bill 
(which failed) and on Romilly’s second bill in 1814, revolved around a 
familiar set of issues.2°* Its opponents mainly stressed two arguments: 
deterrence and the need for differentiation in punishment. Even though 
these incredibly painful procedures were now inflicted only after the exe- 
cutioner had made sure that the offender was dead, they would still, they 
argued, induce terror and thus help to prevent high treason.?°° Equally 
importantly, they suggested, ‘by confounding the punishments for high 
treason and common felonies’ the bill would destroy all ‘distinctions 
between crimes’ and would make the punishment for murder more 
stringent than that for treason.”°° Romilly and his supporters, by contrast, 
stressed that cruel punishments produced cruelty in the people. ‘The real 
effect of such scenes’, Romilly argued, ‘is to torture the compassionate and 
to harden the obdurate’.”°” Echoing their broader critique of discretionary 
justice,”°* the bill’s proponents also pointed out that the executioner was 
given huge discretionary powers, being left totally responsible for the 
punishment inflicted and for ensuring that it became a post-execution 
punishment rather than a torture-based execution of the living.*°” 
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The ‘disgusting severities’ of the existing law ‘ought not ... to stain our 
penal code’, they argued. It was important to have ‘laws ... in unison with 
the manners of the times’, and this dissonance between ‘a gentle country 
and cruel laws’ threatened to delegitimize the law.*!° The judges who led 
the opposition largely won the day, but Romilly did score a minor victory. 
Disemboweling at least was ended. Although, unlike De Motte and Tyrie 
in the 1780s, the leaders of the 1817 Pentrich Rising and the 1820 Cato 
Street conspiracy avoided having their entrails cut out, they were still draw, 
hanged and beheaded, their dripping bloody heads being then shown to 
the crowd.?"! These rituals may or may not have cowed their audiences, 
but as Gatrell has pointed out, the judges and arch Tories who led the 
opposition to Romilly’s initiative clearly believed that they had that 
effect??? 

Given the limited concessions Romilly achieved in the 1814 Act and the 
fact that only 8 of the 241 men subjected to post-execution punishment in 
England and Wales between 1814 and the passing of the 1832 Anatomy 
Act were executed for treason, the 1813-1814 debates had relatively little 
direct impact—especially since the main form of post-execution punish- 
ment still in use by the mid-1810s—dissection—was never used against 
traitors and was not therefore a focus of debate. However, the dominance 
of dissection, and the core reasons why it was proffered to hanging in 
chains, was very well summarized by the final speaker in the 1814 Treason 
Act debate. Only one of the two options created by the Murder Act was 
now used, or of use, the Whig reformer Samuel Whitbread pointed out: 


A discretionary power given to the judge to order them to be hung in chains 
... has now been for years abandoned—it was not found to operate in the 
slightest degree to the prevention of crimes, while it placed before the public 
eye the most disgusting spectacle. The dissection of bodies has not this effect: 
for the public are not then shocked by any exhibition beyond the death of the 
criminal, and this has been found to be as useful as the former spectacle was 
disgusting.” 


Whitbread’s dismissal of hanging in chains and his observation that ‘the 
judges never avail themselves’ of their discretionary power to gibbet 
murderers proved slightly premature.”'* There was a brief 3-year revival of 
hanging in chains between 1814 and 1816 when nine murderers were 
gibbeted, eight of them (including four Malayan sailors) by the Admiralty 
Court. However, since only one offender was ordered to be gibbeted 
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between 1817 and the Anatomy Act of 1832 his analysis was broadly 
correct. Overall his brief speech highlighted the three core features that 
shaped both discussions about, and the practical application of, 
post-execution punishment in the final two decades before 1832—the 
marginalization and almost complete dismissal of gibbeting; the continued 
enthusiasm for (or at least acceptance of) the remaining post-execution 
sanction, dissection; and the growing belief that dissection should no 
longer involve any element of ‘exhibition’ that might shock the public. 

Gibbeting continued to attract very negative opinions throughout this 
period. It did still have a few advocates. Bathurst praised it during the 1813 
debate and the aging Bow Street runner, John Townsend, recommended it 
when giving evidence before the 1816 London Police Committee, 
claiming that he had recently persuaded the Admiralty Court to hang two 
men in chains on the Thames.” However, gibbeting was increasingly 
seen, and often described, as ‘barbaric’ and as a disgusting exhibition, a 
filthy and odious nuisance which had ‘no other end but that of annoying 
the unoffending inhabitants’.*'° This ‘offence against public feeling’ was 
not only useless but also, to quote a 1824 letter to the Home Office, 
‘revolting, disgusting and pitiable’ bringing disgrace to the law and dis- 
crediting its administrators.*'” Having seen his female companions scuttle 
below decks to avoid the sight of the Admiralty Court’s Thames-side 
gibbets, the author of this letter then asked ‘surely, sir, the days of 
Lewisham have passed, Tyburn, Kensington, Hounslow, Wimbledon are 
all freed from the sad practice, why should it be perpetuated to the disgrace 
and nuisance of the Port of London?’ Three years later in 1827 the 
inhabitants of Lincolnshire, following the example set by the Cornish 
nearly a century earlier, prevented Judge Best from gibbeting a murderer 
on a local high road. The felling of the surviving gibbets also began around 
this time. In 1826 the Derbyshire magistrates demolished a 10-year-old 
gibbet’? and in the following year the destruction of a London gibbet was 
evocatively recorded in a sketch showing it lying on the ground with the 
bodies it had exhibited laid beside it.?7° Although, as we will see, the twists 
and turns of the 1828-1832 debates on the ending of dissection resulted in 
the momentary reintroduction of hanging in chains, gibbeting was effec- 
tively dead as a sentencing option by the mid-1810s. 

Whitbread’s observation that dissection had a completely different effect 
to hanging in chains, because ‘the public are not shocked by an exhibi- 
» was much less accurate than his dismissal of gibbeting. Given the 
huge discretion given to the surgeons, dissection practices varied widely 
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between regions and even between individuals. However, as Hurren’s 
work has made clear, the public display of the criminal corpse was fre- 
quently part of the dissection process—a process that could last several 
days.??? Although there is clear evidence that by the later 1810s and 1820s 
the dissection of criminal corpses was beginning to be privatized in some 
places, huge crowds still flocked to see the mutilated bodies of celebrity 
offenders such as Bellingham, who assassinated the Prime Minister in 1812, 
and William Corder, the famous Red Barn murderer, executed in 1828.77 
As late as 1818 a parricide and his accomplice were publically anatomized 
in the kitchen of the house were the murder took place and ‘the bodies ... 
left exposed to the view of thousands’.’** By that time, however, the tide 
was beginning to turn. As early as 1802 the Lord Chief Justice had ruled 
that surgeons were not legally obliged to expose the corpse to public view 
during the dissection process and by the early 1810s critiques of public 
dissection had begun to appear in the press.” In 1822, for example, the 
governors of Leicester Infirmary decided that exhibiting the bodies of 
those given for dissection was ‘improper’ and should not be permitted. Five 
years later the Devon and Exeter Hospital made a similar decision and a 
growing number of surgeons and hospitals in other areas also began to 
develop nearly identical policies in the 1820s.?7° The gradual privatization 
of dissection had only just begun as the debates on its future as a 
post-execution punishment reignited in the late 1820s but there was def- 
initely movement in that direction. 

The third element of Whitbread’s speech—his very positive attitude to 
the use of dissection—was still being echoed by a number of writers in the 
1820s. Although an increasing number of surgeons were beginning to 
develop the more hostile attitudes to penal dissection that would be partly 
responsible for its demise in 1832, dissection was still seen by many as an 
appropriate response to murder.?*” Moreover, several writers continued to 
echo the late-eighteenth-century proposals of Wilberforce and others by 
advocating its use against other types of offenders. In 1826 John Disney 
included in his ‘Outlines of a Penal Code’ both a general recommendation 
of dissection as operating strongly in preventing murder, and specific laws 
that would have mandated dissection ‘in all cases of capital convictions’ 
(including high treason) and for all suicides.’ In the same year a letter 
sent to the parliamentary committee on criminal convictions advocated 
both the repeal of some capital statutes and the use of dissection against all 
those who were still executed, in part as response to the growing problem 
of body snatching.””? That problem had already inspired two articles in the 
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Gentlemen’s Magazine in 1814 and 1821 advocating in the first case that 
‘the body of every criminal that is executed’ be given to the surgeons, and 
in the second that suicides and those ‘killed in a duel’ should be sent for 
dissection along with all those who died ‘by the hands of justice’ in order to 
supply the surgeons’ needs and ‘stop the trade of the resurrection men’.?*° 
Although, as a public event, dissection was under increasing pressure, it was 
still widely felt to be an appropriate punishment for murder, as Parliament’s 
refusal to repeal the relevant clause of the Murder Act in 1828 and 1829 


indicates. 


10 THe 1828-1829 DEBATES AND THE RELUCTANCE 
TO END POST-EXECUTION PUNISHMENT 


The story of the surgeons’ campaign to find alternative sources of cadavers, 
which gained momentum in the 1820s and finally gave them access to the 
bodies of the poor through the Anatomy Act of 1832, has already been 
analysed in detail, as has the long-term impact of the that Act.?*! However, 
the element within the surgeons’ campaign that is most relevant to the 
history of post-execution punishment—their demand that dissection no 
longer be used as a penal strategy—has not been fully analysed and this will 
be the main focus here. Although the surgeons had only played a relatively 
minor part in the eighteenth-century debates about the use of dissection as 
a sentencing option, in the early-nineteenth century they became increas- 
ingly convinced that their penal role had become highly counter- 
productive, and that it was therefore time to put pressure on Parliament 
to repeal the relevant clauses of the Murder Act and thereby put an end to 
dissection as a post-execution punishment. By the mid-1820s this had 
become an increasingly fixed element in their campaign. When they peti- 
tioned the Home Office in 1825 for permission to use the bodies of those 
who died in workhouses, infirmaries or prisons, they also requested the 
repeal of the law ‘which gives over certain executed criminals for dissection’ 
because this would remove ‘the prejudices now existing against anat- 
omy’.?*? When Bentham, who played a seminal role in the campaign, 
wrote a draft ‘Body Providing Bill’ in 1826 he included a section repealing 
the relevant parts of the Murder Act and in 1827 The Lancet, having 
previously published an article proposing the repeal of ‘those barbarous 
laws ... which consign criminals to dissection’, reported that it ‘had been 
given to understand, from undoubted authority, that it (the repeal) will be 
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accomplished by Mr. Peel during the next session of Parliament’.”** It was 
not accomplished that year, and Peel’s attitude at this point appears to have 
been much less positive than The Lancet’s report implied, but Lansdowne, 
who (due to a temporary change of government) replaced Peel at the 
Home Office from July 1827 to January 1828, was clearly committed to 
repeal by 1828. 

Richardson did not analyse this aspect of the period leading up to 
Warburton’s request for a Parliamentary Select Committee on 22nd April 
1828, but between mid-March 1828 and 22nd April Lansdowne made a 
concerted attempt to obtain repeal.*** On 14th March, after presenting a 
petition sent to Parliament by the surgeons of Worcester asking for a new 
means of obtaining bodies for dissection, Lansdowne announced that ‘he 
thought the best way to proceed, in the first place, would be to repeal the 
existing law” and he put that plan into action two weeks later at the end 
of parliamentary discussions on a different bill that eventually became the 
1828 ‘Offences against the Person Act’. That legislation, thereafter known 
as Lansdowne’s Act, was mainly a consolidating measure covering many 
forms of violence including murder, although it also introduced new 
powers enabling the summary courts to punish offenders for assault.?*° 
However, on 28th March, when the bill was in the committee stage, 
Lansdowne brought forward a late amendment proposing that the penal 
dissection clause of the Murder Act be left out when it was consolidated 
within the new Act.?*” The precise conjunction of events that brought this 
about is difficult to reconstruct and it is interesting that Peel, who was now 
back in post as Home Secretary, did not speak in the debate. However, 
Lansdowne openly declared that he was proposing the amendment because 
‘he had had some correspondence with medical men’ who were concerned 
about ‘the stigma’ that ‘condemning criminals to dissection’ created,”** 
and it seems clear that by March 1828 a large group of surgeons and 
Benthamites, with the help of the ex-Home Secretary, were mounting a 
concerted parliamentary attack on penal dissection. 

This was no easy task. At the third reading of the Offences Against the 
Person Bill in the Lords on 15th April Lansdowne’s amendment ran into 
concerted opposition from two very different quarters. Both the future 
Whig Prime Minister, Earl Grey (a long-term supporter of Romilly’s 
campaign to repeal the capital code), and the high Tory Lord Chief Justice, 
Lord Tenterden (who like most of the judges was an avowed opponent of 
criminal justice reform), began by expressing doubts about whether penal 
dissection really did create any stigma against anatomy. Following this, 
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Tenterden’s main argument was that any amendment ‘which might tend 
... to make men feel less terror at the punishment for murder and might 
lessen their motives for abstaining from ... such a crime’ should not be 
considered, even if it only prevented one murder every 20 years.?*? Grey 
based his much more detailed critique mainly on the two themes we have 
already identified in the early-nineteenth-century discourse—differentiation 
and deterrence. “The punishment of death was unhappily extended to 
many offences of an inferior nature to ...murder’, he argued,**° ‘[t]hat 
being so ... the distinction now attached to ... murder ... that the body of 
the murderer was given up for dissection’, should be preserved.**! He 
opposed the extension of the punishment of dissection to other crimes and, 
‘as the converse of that position’, rejected Lansdowne’s attempt to end the 
differentiation between murder and ‘minor offences’. Grey then went on to 
discuss the deterrent value of dissection. Although he admitted that ‘no 
effect would be produced on the individual’ who had made up his mind to 
commit murder, Grey still contended that ‘the additional punishment of 
dissection’ created ‘a salutary terror’ in the community and maintained ‘a 
horror of the crime of murder’ within it.” This argument was not entirely 
consistent. As the Morning Chronicle pointed out, ‘he wishes to terrify 
those who are not likely to commit murder by means which will have no 
effect in terrifying those likely to commit murder’.*** Despite these criti- 
cisms, and Lansdowne’s concluding speech stressing that ‘it could not be 
idle theory’ that condemning murderers to dissection prevented people 
giving their bodies, on 15th April the House of Lords voted down 
Lansdowne’s attempts to repeal this part of the Murder Act.7** 
However, the issue continued to attract the attention of Parliament. 
Petitions carried on pouring in from the surgeons of major cities such as 
Glasgow, Leeds and Liverpool, who not only asked for help in obtaining 
cadavers, but also referred to their fear of being prosecuted for possessing 
exhumed bodies as a result of a recent judgment at the Lancashire assizes, 
which had created new case law to that effect.?7*° Six days after 
Lansdowne’s amendment was defeated, the current Home Secretary, Peel, 
after presenting a petition from the Royal College of Surgeons, informed 
the Commons that since Warburton would ‘bring forward a motion for an 
inquiry into the subject’ the following day, he would ‘reserve any decisive 
opinion’ on the matter till he had heard Warburton speak.7*° During the 
ensuing debate that day one high Tory MP suggested expanding the use of 
dissection to include suicides, an idea quickly refuted by Peel and by the 
radical MP Joseph Hume, who argued that ‘making dissection at any time 
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a penalty’ could only increase the aversion of the community to it.”^” The 
penal reformer, Sir James Mackintosh, having pointed out that ‘the bodies 
of murderers proved a source of supply entirely unworthy of notice’, and 
that no threat ‘could add practically to the terror of the punishment of 
death’ then ended the debate with a comment that had important 
long-term implications. The way to make a ‘true distinction ... between the 
crime of murder and less heinous offences’, he argued, ‘would be to lighten 
... the punishments inflicted for the latter’?**—an argument against the 
underlying logic of post-execution punishments for murder which as we 
will see, would become increasingly relevant as the reformers succeeded in 
obtaining the repeal of the capital statutes relating to most property 
offences in the early 1830s. Thus when, on the following day, Warburton 
asked the House to appoint a Select Committee on Anatomy, he did so in 
the context of an ongoing battle for the repeal of penal dissection, and of 
Lansdowne’s failure, just one week earlier, to win that battle. Although the 
Committee focused most of its attention on creating alternative sources of 
supply to meet the surgeons’ need for cadavers, it was also designed to be a 
major intervention in the debate on penal dissection. 

Most of the witnesses appearing before the 1828 Parliamentary Select 
Committee on Anatomy, many of whom were handpicked ‘first degree 
Benthamites’, overwhelmingly endorsed the view that the dissection 
clauses of the Murder Act should be immediately repealed.”*? With 
monotonous regularity more than fifteen witnesses responded to leading 
questions such as ‘do you concur in the opinion, that the giving up the 
bodies of murderers for dissection tends to aggravate ... public feeling 
against dissection’ by talking about its injurious effects and recommending 
repeal. For example, the President of the Royal College of Surgeons, Sir 
Astley Cooper, argued that ‘the dissection of murderers’ was ‘the greatest 
stigma on anatomy ... and extremely injurious to science’, while another 
witness pointed out that ‘to make an anatomist the executioner of the laws, 
must ... create an odium against us’.?°° Although one or two mildly dis- 
senting voices were allowed,”°! those who guided the membership and 
terms of reference of the 1828 Committee, and the questions it asked, 
were highly successful in marshalling evidence recommending that dis- 
section needed to be immediately abandoned as a penal option. The 
committee’s report, offered to Parliament in 1829, clearly reflected this. It 
recommended repealing the clauses of the Murder Act directing ‘that the 
bodies of murderers be ... anatomized’ because, ‘by attaching to dissection 
the mark of ignominy’, it increased ‘the dislike of the public to 
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anatomy’.”°” Those who orchestrated the committee were well aware that 
they had to tread carefully on this issue and in the report’s conclusion they 
professed themselves ‘very unwilling to interfere with any penal enactment 
which might ... prevent the commission of atrocious crimes’. However, 
they argued strongly that ‘as it can be reasonably doubted whether the 
dread of dissection can be reckoned amongst the obstacles to the perpe- 
tration of such crimes and as ...the clause in question must create a strong 
and mischievous prejudice against the practice of anatomy’ it should 
therefore be repealed.?°% 

Given that the Benthamites behind the 1829 Anatomy bill were clearly 
committed to ending penal dissection, and had organized a chorus of 
witnesses to advocate the repeal of the Murder Act’s key clauses, it is 
extremely surprising that the Bill introduced into Parliament by Warburton 
in March 1829 did not included any attempt to repeal those clauses. 
Richardson has suggested that the repeal clause was mysteriously dropped 
from the bill for tactical reasons. “The Royal College, of which Cooper was 
president, wanted to preserve its privileged right to corpses’, she suggested, 
but Warburton and his supporters ‘were opposed to ceding this power to 
the Royal College and probably thought that the omission of Bentham’s 
clause repealing the dissection of murderers a small price to pay to pacify 
the College’.?°* However, there are a number of problems with this 
explanation, not the least being Cooper’s direct advocacy of repeal before 
the 1828 committee. While Richardson may conceivably be correct that 
internal politics between different surgical interest groups played a role in 
the dropping of the repeal clause, a closer analysis suggests that it was the 
potential opposition of key parliamentary figures, who wanted to preserve 
dissection because of its value as a post-execution punishment, which 
played a central role in Warburton’s 1829 decision. 

Not all members of Parliament wanted to continue with the use of 
dissection as a punishment for murder. Lansdowne could still be relied on 
to advocate repeal in the Lords and when the 1829 Bill was debated in the 
Commons in May the Tory MP Sir Robert Inglis also made a long speech 
demanding the end of penal dissection. It was vital, he argued, to make a 
distinction between ‘the man who dies on the scaffold’ and the poor man 
dying in a workhouse. ‘For my own part’, he observed, ‘I have no wish to 
alter the law relative to the bodies of murderers; but if this bill is to pass, 
I think that law ought to continue no longer’. You therefore need, he told 
the advocates of the bill, to ‘take your choice between criminals and the 
friendless’, and since only eleven murderers’ bodies were available in the 
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year 1827 (and only seventy were executed for any offence) choosing the 
criminal option would ‘not furnish one-tenth of the subjects necessary for 
science’.*°° This argument made very little headway. Even before Inglis 
proposed it in open debate, it ‘had been already discussed in the committee 
on the bill, and there rejected’, and Inglis’s attempt to revive it was voted 
down by a huge majority of forty votes to eight.7°° However, Warburton’s 
immediate response to Inglis’s reintroduction of the repeal issue into the 
1829 debate offers important clues about why he chose not to include a 
repeal clause in the original 1829 Bill. 

When he had first introduced the Bill, Warburton reminded the House, 
he felt ‘the evidence was in favour of the repeal of this clause’ but ‘after 
conferring with ... those Honourable Gentlemen on whom the fate of the 
bill depended’ he was convinced that for the bill to be successful ‘in this 
and another place (i.e. the House of Lords), it must contain no such 
provision’.*°” The resounding vote against Inglis’s proposed amendment 
in the Commons (which then passed the bill without it) and the fact that 
the bill was then rejected by the Lords, where it failed to get support from 
key figures such as the Chief Justice, Earl Grey and the Archbishop of 
Canterbury, suggests that those Warburton conferred with were absolutely 
right.7°* Moreover, although Peel deliberately kept a low profile on the 
issue, he was also against repeal. In the May 1829 one of the MPs who 
responded to Inglis’s proposal expressed his regret that Peel had not 
bothered to attend the debate ‘to state the reasons which induced him, as 
well as the committee’, to reject it, and as current Home Secretary Peel he 
was almost certainly one of the ‘Honourable Gentlemen’ who advised 
Warburton to drop the repeal clause. Thus even at this point, after more 
than three-quarters of a century as a penal sanction, and after the almost 
complete disappearance of hanging in chains, the use of dissection as a 
post-execution punishment still had widespread support in Parliament and 
in government circles. However, those wishing to repeal the relevant clause 
of the Murder Act were not about to give up. Nor were the supporters of 
the much broader Anatomy Bill. Even though he could see that the 1829 
Lords debate was going against him, Lansdowne still used that debate as an 
opportunity to suggest that ‘when another measure should be brought 
forward, he would certainly propose that the law directing that the bodies 
of malefactors should be given over for dissection ... be repealed’.?°? At the 
close of the parliamentary session three weeks later, Warburton duly gave 
notice that he intended to bring in another bill in the next session?®° and 
although the political turmoil of the following year caused a temporary 
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delay, the bill that became the 1832 Anatomy Act was eventually intro- 
duced to parliament at the end of 1831.7°' 


ll Tue Frnar REPEAL OF THE DISSECTION CLAUSE 
OF THE MURDER Act, 1829-1832 


Richardson has already provided a good overall analysis of the complex and 
multi-stranded debate that developed between the failure of the 1829 bill 
and the passing of the 1832 Anatomy Act. Warburton and his Benthamite 
colleagues had always intended ‘to single out the very poor for dissection’ 
and by a variety of linguistic dishonesties and parliamentary malpractices, 
and by using the growing outcry against the resurrection men and the 
sense of urgency created by the prosecution of ‘the London Burkers’, they 
achieved this aim in 1832.7°* In the process they put an end to penal 
dissection, Warburton’s second anatomy bill specifically enacting that ‘so 
much of the Murder Act as directs that the bodies of murderers may be 
dissected’, be repealed.*°* Between 1829 and the introduction of the 
second bill to Parliament in December 1831 the surgeons’ concern to 
separate the dissection process from any association with executions and 
punishment grew ever stronger. In 1829 a pamphlet on obtaining bodies 
for anatomy, having pointed out that the dissection of murderers was a 
major cause of ‘public prejudice’, argued that the legislature’s first step 
should be the repeal of the Murder Act.*®* In the following year The 
Lancet not only pointed out that penal dissection lowered the social 
standing of the surgeons’ profession, but also questioned, along with other 
contributors to the debate, the surgeons’ role as ‘finishers of the law’—a 
role in ensuring medical death that Hurren has shown was much more 
frequently exercised than most contemporaries realized.?°° Other writers 
pointed out more pragmatically that patients dying in hospital expressed 
strong feelings against being dissected because it would be treating them 
like murderers, and that ‘brutal and disgusting exhibitions of the mur- 
derer’s body’ were ‘inculcating a horror of anatomy’.*°° In 1830 a writer in 
the Quarterly Review went further. Angry at the ‘unfortunate association 
produced by penal dissection’, and worried that ‘several of those who have 
spoken in Parliament on the subject have declared that they will never 
consent to its abolition’, he suggested a strike. After pointing out that the 
law could not legally compel a surgeon to perform a penal dissection (as the 
case law we have already discussed had long established), he suggested that 
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the surgeons simply ‘decline a task that requires them to become 
post-mortem executioners’ and ‘let Jack Ketch ... take to himself the office 
of anatomical executioner’.?°” 

Although this view that penal dissection was a major source of ‘public 
repugnance’”°® was powerfully advocated by Warburton and his colleagues 
between 1829 and 1831 (as it had already been before the 1828 Select 
Committee), there remained significant dissenting voices who not only 
opposed the curbing of penal dissection but also advocated that its use be 
extended to cover other types of offender. In 1829 Professor Guthrie, a 
prominent member of the Royal College of Surgeons, argued that the 
operation of the Murder Act did not, in itself, create any adverse feelings 
about dissection, and went on to suggest that the bodies of all executed 
offenders and of all those who died whilst imprisoned for criminal offences 
should be given to the surgeons.*®’ In 1831, an article in the monthly 
magazine, The Moral Reformer, also suggested that the bodies of those 
found guilty of ‘other crimes as well as murder’ and those who might be 
given a life sentence as ‘a substitute for the punishment of death’ should be 
sent for dissection.?”° In February 1832 a petition from the inhabitants of 
Blackburn suggested giving over, for dissection, the bodies of murderers, 
suicides and ‘all persons who die by the scandalous practice of dueling’, and 
the petition sent in by the Mechanics of Lambeth was even more radical, 
suggesting that—as well as suicides, duelists and convicted felons—all 
those ‘in receipt of unmerited pensions’, all surgical practitioners and all the 
MPs who ‘voted for Mr. Warburton’s Bill’ should also have their bodies 
sent for dissection.” Whilst this suggestion was clearly regarded as too 
extreme, the expansion of penal dissection to include a broader range of 
offenders continued to be put forward during the debate on the Second 
Anatomy Bill, which began in December 1831. The Bill’s main opponent 
in the Commons, the radical reformer Henry Hunt, having criticized ‘the 
insufferable doctrine’ that the poor were to be dissected because of their 
poverty while murderers and thieves would ‘escape this process’, suggested 
on two separate occasions that all capital convicts, suicides and ‘persons 
dying after a conviction for felony’ should be given to the surgeons.” In 
the Lords a very similar position was taken up by a recently retired judge, 
Lord Wynford, an opponent of parliamentary reform, who not only 
demanded that ‘the law which gave the bodies of murderers up for dis- 
section should not be altered’, but also argued that ‘those convicted of 
felony, whether executed or dying in prison’ and ‘those who destroyed 
themselves’ should be ordered for dissection.””* 
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This continued advocacy of the large-scale expansion of penal dissection 
on the very eve of the passing of the Anatomy Act, which would end its use 
even for murder, indicates how deeply attached judges like Wynford still 
were to the use of post-execution punishment, but it may also be partly 
explained (in Hunt’s case at least) by the difficult strategic situation these 
opponents of the Act found themselves in. Both would have been well 
aware by this point that they had little chance of success. Every time Hunt 
brought an amendment, and at every stage of the bill’s journey through the 
Commons, Warburton’s supporters defeated him by massive majorities. 
Things were a little better in the Lords, but Wynford also sounded 
resigned, observing at one point that ‘he should divide the House, even if 
he had to go to the bar alone’.?”* To prevent the poor becoming the main 
targets of the anatomists the bill’s opponents had to come up with a viable 
alternative, and to do so they drew on a long tradition that stretched back 
to Wilberforce’s 1786 bill and beyond, and involved massively expanding 
the types of offenders to be sentenced to dissection. This Wynford pointed 
out, would provide ‘a sufficient supply of subjects for the study of anat- 
omy’, without ‘the necessity of passing the present invidious measure 
which ... left the poor and miserable unprotected’. Wynford could, and 
did, also claim that his experience as a judge had proved to him that 
dissection was ‘a useful and effective punishment’ and although Hunt had 
no such experience, and came from the opposite end of the political 
spectrum, he seems to have thought it expedient to take the same view. 

However, the idea of expanding penal dissection in this way received 
very little support in the parliamentary debates of 1831-1832. One MP 
spoke briefly in favour of giving the ‘dead bodies of all criminals’ to the 
surgeons” and another highly eccentric Tory MP, Colonel Sibthorpe, 
requested that ‘those most rascally of all criminals, horse-stealers’, should 
be dissected along with murderers.” On the other hand a chorus of voices 
demanded that the House go the other way and end penal dissection 
completely. Sir Robert Inglis, who had already attempted to get a repealing 
amendment through in 1829, made several speeches to that effect.” The 
Cornish MP Sir Richard Vyvyan argued that repealing the Murder Act was 
‘absolutely necessary’? and other MPs made similar speeches.?”* When 
Hunt tried a new tactic and proposed an amendment designed simply to 
‘leave the Judges the power of ordering murderers ... for dissection’ he got 
nowhere. He was the only MP out of fifty who voted in favour.””? In the 
Lords, where the judges and particularly the leading judge—the Lord 
Chancellor—traditionally had a major say when any changes in penal policy 
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were proposed, the argument followed a rather different path. During the 
debate on the second reading in June 1832, just after Wynford had sug- 
gested greatly expanding the types of offender subjected to dissection, the 
Lord Chancellor quietly refuted his argument by reasserting the need for 
differentiation between different offences. ‘As to giving up the bodies of all 
persons dying under sentence of felony’, he observed, ‘that might enhance 
the penalty on some felonies, but would lower it in the case of murder’ and 
changing the current situation in which ‘dissection was ... only attached to 
the highest species of crime’ would in his view be ‘extremely prejudicial’.?*° 
He did not, however, commit himself on the more limited question that 
the debate now focused on—should the relevant clause of the Murder Act 
be repealed? While observing that ‘some doubted’ that ‘dissection ought to 
be made the sentence for murder’, the Lord Chancellor very pointedly 
avoided stating that he agreed with that view, while at the same time 
making it clear that he was not happy with ‘every provision of the bill’.?°" 

This may well have encouraged Wynford to follow Hunt’s example and 
focus on preserving the penal dissection of murderers alone. During the 
bill’s third reading in the Lords, Wynford proposed that the clause 
repealing the Murder Act be deleted because ‘it was well known that the 
fear of dissection’ was a powerful deterrent, and his proposal may well have 
had significant support. Lord Kenyon, son of the famous Lord Chancellor 
who had preceded Lord Eldon, was recorded as concurring in ‘the learned 
Lord’s view of the subject’ and the Lord Chancellor, having made some 
vague, but probably supportive, remarks a month earlier, certainly did not 
speak against it.7°* Wynford might also have expected support from Earl 
Grey, who had opposed repeal in 1828, and in his speech in the debate 
Grey did indeed admit ‘the justice of the learned Lord’s remarks’ before 
observing that ‘he should be sorry to do away with any portion of the 
effective punishment of murder, without providing an adequate substi- 
tute’? However, it soon became clear that Grey was looking for a 
compromise. He was prepared to end penal dissection but did not think it 
was possible to do so without keeping some form of post-execution pun- 
ishment as a means of preserving differences in sentencing between murder 
and lesser offences. ‘Unfortunately’, Grey observed, since penal dissection 
created so many prejudices against anatomy ‘it was thought advantageous 
to do away with the dissection of murderers’. He therefore proposed, ‘in 
order to distinguish murder from other crimes’, and avoid ‘lessening the 
moral horror of the offence’ a new clause which (after some honing down 
in discussion with other members) was designed to enact that ‘the bodies 
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of all prisoners convicted of murder should either be hung in chains, or 
buried under the gallows on which they had been executed, or within the 
precincts of the prison’ where they had been confined.?** Although it 
remains unclear whether Wynford was entirely happy with this, Grey was 
Prime Minister by this point and therefore in an ideal position to broker a 
compromise, and at the end of the debate Hansard simply records ‘clause 
agreed to, and the bill read a third time and passed’.?*° 

The ending of dissection as a post-execution punishment had not gone 
uncontested, and, even at the death, the idea that the use of penal dis- 
section should be expanded to all criminal offenders, and also to suicides, 
was still being seriously debated. The House of Lords, unable, it seems, to 
give up the idea that murder should be punished more severely than other 
capital offences, had compromised by introducing a new, if very private, 
form of post-execution punishment—burial in the prison grounds. (The 
less practical option of burying the corpse under the gallows was left largely 
unused.) At the same time they had reasserted the judges’ right to sentence 
murderers to hanging in chains—an option that the Anatomy Act had not 
in any case aimed to remove. The judges who were now deprived of the 
ability to use their preferred post-execution option—dissection under the 
Murder Act—could still order that an offender’s corpse be hung in chains. 
However, when two of them did just that almost immediately after the 
passing of the Anatomy Act, a massive reaction against the use of gibbeting 
quickly extinguished this final vestige of the era of public post-execution 
punishments in England. 


12 Brier REVIVAL AND Rar REPEAL: THE ABOLITION 
OF HANGING IN CHAINS 


Hanging in chains was rarely mentioned during the 1828-1832 debates. 
During the second reading of the 1832 Anatomy Bill Hunt briefly referred 
to the fact that it would ‘restore the old brutal system of hanging in chains’, 
and in opposing the third reading another MP announced ‘he should never 
consent’ to the barbarous idea of reviving ‘the custom of hanging in 
chains’.*°° Although Earl Grey eventually agreed to its inclusion in his 
compromise amendment, he does not appear to have been particularly 
positive about it either. Two months after the 1832 debate the Morning 
Herald reported that, in his desire to appease Lord Wynford, Grey had only 
initially proposed ‘a clause providing that the bodies of murderers should 
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be buried beneath the gallows ... or within the precincts of the prison’. 
This does not seem to have been enough, however, and subsequently, the 
paper reported, he ‘was weak enough to be induced’ to include hanging in 
chains as an option.**” The pressures Grey was under at this point remain 
unclear, but when he was a circuit judge Lord Wynford had been the last 
member of the assizes bench to sentence an offender to hanging in chains 
only 5 years before 1832, and it is quite likely therefore that Wynford 
persuaded Grey to include this punishment in his amendment.7** 

Since ‘in the two first instances of conviction for murder which followed 
the passing of the Act’ two of the current circuit judges immediately 
resorted to the use of hanging in chains, it is possible that Wynford was not 
alone in his advocacy of gibbeting.”*” However, Judge Parke, who passed 
the first of these sentences on the remote Northern Circuit only seven days 
after the Act received the royal assent, may have done so mainly because he 
was unsure how to proceed. Since dissection was now abolished, he 
observed when addressing the convict, William Jobling, ‘in order that he 
should not have an erroneous sentence, by directing the body of the 
prisoner to be dissected, he should direct that it should be hung in 
chains’.?”° However, by the time the second gibbeting sentence was passed 
two weeks after the 1832 Act had received the royal assent, the new law 
had been fully communicated to all the circuit judges and was being for- 
mally announced by them at the commencement of each assizes.7”' The 
second assize judge’s decision to gibbet the Leicestershire murderer James 
Cook was not therefore a simple matter of avoiding error. Instead it was 
clearly a deliberately punitive response, since the judge referred in passing 
sentence, to ‘the atrocious circumstances’ of the case.??” However, the 
judges would never again be allowed to respond to particularly ‘atrocious’ 
cases such as this (Cook had cut up and burnt the body of his victim) by 
punishing the criminal’s corpse in any way apart from burial in the prison 
grounds.””? 

These two gibbetings in early August 1832 attracted huge crowds and 
in Leicester a fairground atmosphere quickly developed around Cook’s 
suspended body. However, neither corpse stayed long on its gibbet. 
Jobling’s body was quickly rescued by his fellow colliers and buried in a 
local churchyard.??* Cook’s carcass was taken down after three days by 
order of the Home Secretary—a decision much praised in the press, which 
had been highly critical of ‘the disgraceful revival’ of this ‘brutal antiquated 
custom’.?”° The Royal Cornwall Gazette, for example, rejoiced at the 
remitting of this part of the sentence after three days. ‘Even this tardy 
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repeal’, it reported, ‘is creditable to the feeling of the King’.*”° In the 
months that followed this ‘practice of barbarous origin, which the progress 
of civilization had exploded’ was widely criticized on a number of 
grounds.””” It tended ‘to brutalize the populace, not to improve or instruct 
them’, the English Chronicle observed.” The Morning Herald agreed. 
‘The gibbet’, it observed in August 1832, ‘never reforms, but always 
brutalizes—just as breaking on the wheel and exposing the body after- 
wards, under the old regime of France, only tended, by hardening the 
feelings of the spectators’ to increase murder rates.””” Hanging in chains 
was also regarded as inefficient, since ‘the exhibition of the body shocked 
those only on whom it was never meant to exercise as a warning, and 
became nothing but an object of idle curiosity to those to whom it was 
meant to be an awful example’.*°? Even more important, perhaps, it 
delegitimized the law. ‘We would have the laws reasonable, temperate, and 
decent, that they may not be despised or insulted’ the Morning Herald 
commented a few days after Cook’s gibbeting. ‘The revival of the odious 
practice of gibbeting which had been banished by the progress of civilized 
habits’, it later added, ‘was a great disgrace to the legislature of England in 
the nineteenth century’.°°’ More pragmatic considerations were also 
important. When speculating about why the government had taken down 
Cook’s corpse after only three days, the local paper pointed out that should 
murders be as frequent during the next 12 years as they had been in the last 
12 years ‘the county would be frightfully studded with such 
exhibitions’.°°7 

It is difficult to find any contemporary commentators who responded to 
these criticisms by arguing in favour of hanging in chains, and it is not 
therefore surprising that when the penal reformer William Ewart intro- 
duced a bill into Parliament ‘To Abolish the Practice of Hanging the 
Bodies of Criminals in Chains’ it went through the Commons unop- 
posed.*°* Ewart did not even bother to make a case for abolition. It was 
unnecessary, he argued, since the government had indicated it was ‘willing 
to abolish this odious practice’.*°* The bill had an equally easy passage 
through the House of Lords, where the liberal reformer, Lord Suffield said 
‘he was at a loss to find any reason for continuing such a practice’. Burying 
the offenders’ bodies within prison precincts was, he argued, carrying 
‘vengeance’ far enough.*°° After the committee stage in the Lords, the 
Earl of Shaftesbury reported that no amendments had been thought nec- 
essary, and a day later the bill passed its third reading without further 
debate.°° 
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Given that only 2 years earlier the Lords had presented enough oppo- 
sition to the ending of penal dissection to force Grey into producing a 
compromise amendment involving the continuance of hanging in chains, 
the 1834 bill’s easy passage through the upper house may seem surprising. 
However, between 1832 and the passing of Ewart’s bill in July 1834 a vital 
change had taken place. Under Earl Grey’s leadership the reforming Whig 
government had not only passed the First Reform Act and abolished 
slavery, but had also begun to repeal many of the statutes that had made a 
wide variety of property crimes into capital offences. Coinage offences and 
nearly all forms of forgery were made non-capital in 1832, and in the same 
year Ewart’s bill making horse, sheep and cattle stealing, and larceny in the 
dwelling house non-capital had also passed, despite strong opposition from 
Peel in the Commons and from the Lord Chief Justice and Lord Wynford 
in the Lords, where Wynford managed to force through another 
short-lived but harsh amendment.*°” The repeal of the Bloody Code was 
still going on in 1834, with a leading role being played by the same two 
men who were pushing for the end of hanging in chains. Two weeks after 
introducing his anti-gibbeting bill, Ewart asked the Commons for leave to 
bring in another ‘Capital Punishment Bill’ abolishing the death sentence 
for letter-stealing, burglary and returning from transportation, and two 
weeks after Suffield introduced the anti-gibbeting bill in the Lords he was 
supporting the passage of the same ‘Capital Punishment Bill’ through the 
upper house.°°* 

As it became clear that almost all property offences would soon be 
non-capital but that murderers would still be sent to the gallows, the core 
argument of those who opposed the ending of penal dissection (and the 
few who still advocated hanging in chains)—that it was necessary to impose 
a more severe form of capital punishment on murderers than on mere 
property thieves—was completely undermined. In 1834 an MP arguing 
that robbery should no longer be a capital crime adapted the familiar 
eighteenth-century argument—‘that, by putting the punishment of rob- 
bery on a rank with that for murder, murder was brought down to the rank 
of robbery’*°’—to this new context. Differentiation could now be 
achieved, he and others argued, not by adding extra post-execution 
dimensions to the punishment of murder but by removing the death 
penalty from other lesser crimes. This idea had already been floated before 
the large-scale repeal of the Bloody Code had begun. In 1829, for 
example, one commentator argued that the dissection of murderers should 
only be discontinued once the punishment of death was attached to 
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murder alone, and by 1832 the Whig Lord Chancellor, Henry Brougham, 
was arguing along similar lines.*!° Only 6 years before the 1834 Act 
Mackintosh’s rejection of penal dissection on the grounds that the best way 
to distinguish ‘between murder and less heinous offences would be to 
lighten the punishments inflicted on the latter’ had seemed extremely 
idealistic.*!' However, as the Whigs reversed the Tory policy of consoli- 
dation and very limited actual reform, and began the wholesale repeal of 
almost every capital statute that could result in the sentencing of a signif- 
icant number of property offenders to the gallows, the death sentence itself 
had indeed become the key method of creating differentiation in penal 
policy. The complete lack of opposition to the ending of public 
post-execution punishment in 1834 and the obvious willingness of the 
House of Commons to end penal dissection in 1832 needs to be seen in 
this context, as does Grey’s change of heart over penal dissection. In 1828 
and 1829 he had been one of the main advocates of retaining penal dis- 
section. However, by July 1832, when he brokered the compromise in the 
Lords that put an end to penal dissection, many key property offences had 
already been, or were about to be, made non-capital.*!* Given that even 
those who opposed the repeal of the Murder Act were, by this point, 
admitting that penal dissection did not usually deter offenders from com- 
mitting murder, the only effective rationale for that Act was the need to 
differentiate the punishment of murder from that for other capital offences. 
As it became clear in the new political situation of the early 1830s that 
differentiation could now be achieved by leaving murder, and one or two 
other particularly heinous offences, as the only crimes that would be 
punished by death, the main argument in favour of retaining any major 
form of post-execution punishment was decisively undermined. 

The surgeons’ very urgent need to find new sources of supply, the 
growing public opposition to the activities of the resurrection men, and the 
panic created in the late 1820s and early 1830s by ‘Burkophobia’ 
undoubtedly provided the short-term catalyst for the ending of penal 
dissection. However, by the early 1830s the surgeons were pushing at an 
open door. The formal post-execution regime created by the Murder Act 
lasted for as long as it was thought to be necessary and useful by the judges 
and their parliamentary supporters. When, in the early 1830s, it was clearly 
becoming redundant because the repeal of the Bloody Code had created a 
new means of achieving penal differentiation, public post-execution pun- 
ishment was abandoned. The passing of the 1832 Anatomy Act may well 
have reflected the increasing power of the anatomists as a parliamentary 
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lobby, and the discretion thesurgeons had been given by the Murder Act 
meant that a surgeons’ strike was a real possibility, or at least a useful 
bargaining tool. However, ending the use of dissection as a penal strategy 
proved beyond the powers of Warburton and his supporters in 1829, just 
as their attempt to add it to the 1828 Act had done. They received no 
visible support from Peel, and although they got temporary backing from 
Lansdowne they failed to persuade the key Whig leader Earl Grey to back 
them. In 1829 they were told quite categorically that any Anatomy Bill 
with such a clause in it would fail, and they didn’t even try to get the penal 
dissection clause past the judges in the Lords. Nor was this a new situation. 
At various intervals throughout the Murder Act period between 1752 and 
1832, and especially in 1786 and 1796, they tried to get the principle of 
penal dissection extended to a range of other offences, with the aim of 
turning the almost insignificant trickle of cadavers made available by the 
Murder Act into an important supply stream. In 1786 they even got lim- 
ited government backing, which enabled them to get the bill through the 
Commons. However, the House of Lords (and the judges that formed 
such a powerful pressure group within it) consistently rejected those 
attempts for the same reason that they later rejected the repeal of penal 
dissection—that it would undermine the principle of differentiation in 
punishment. Although the extension of penal dissection to other types of 
offender, and even to all felons dying in prison, continued to be advocated 
in the 1828-1832 debates, this argument was no more successful than it 
had been in 1786 and 1796. By this point the surgeon’s had, in any case, 
focused on a much more convenient and easy target—the destitute and 
friendless poor—but when it came to expanding the categories of offenders 
covered by the Murder Act the Lords remained as intractable as ever. 
Seen in this light, it seems clear that from 1752 until the radical penal 
reforms of the 1830s the ways post-execution punishment was used in 
England were almost entirely determined by criminal justice priorities. The 
Murder Act never gave the surgeons a significant supply of cadavers. 
Indeed, if Devereaux is correct, the number of criminal corpses given to the 
London surgeons may even have declined as a result of the Act.*!? When 
the provincial surgeons pressed for extension in 1786 they were vetoed by 
the Law Lords, and the surgeons’ victory in 1832 was also more apparent 
than real. Even after producing a large array of witnesses demanding repeal 
before a carefully selected parliamentary committee in 1828, they faced 
implacable opposition to the repeal of penal dissection and did not even 
attempt to include it in the first anatomy bill. Only in 1832, after the repeal 
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of the Bloody Code had begun and the underlying logic of post-execution 
punishment was being fundamentally undermined, did the surgeons finally 
achieve repeal of the dissection clauses of the Murder Act, which could 
only come once the penal foundations that held those clauses in place had 
begun to crumble. 
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CHAPTER 5 


Conclusion 


Historians have found it difficult to locate the Murder Act, and the regime 
of post-execution punishments that it consolidated and preserved for eight 
decades, within the broader history of penal change, and have therefore 
tended to leave its role largely unexplored (Chap. 1). Even Cockburn’s 
article on ‘Punishment and Brutalisation in the English Enlightenment’, 
which did at least briefly attempt to examine the Act’s role, mainly used it 
as an illustration of the government’s failure to develop ‘a coherent and 
consistently applied penal philosophy’ during this period, and concluded 
that that it illustrates the problems contemporaries had in reconciling 
‘traditional’ and ‘enlightened?’ strands of thinking about the death penalty. * 
However, the detailed study presented here suggests that we need to see it 
not as an aberration or as the product of inherent contradictions in penal 
thinking, but rather as an important and functional part of the core penal 
policies that dominated the long eighteenth century. As we saw in Chap. 2, 
it certainly cannot be regarded as simply the result of one brief intense wave 
of demands for greater severity in the infliction of capital punishment. At 
intervals throughout the period from the 1690s to the early 1750s 
Parliament debated introducing various forms of aggravated death penalty 
procedures. Many contemporaries clearly believed that ‘hanging was not 
punishment enough’ and some advocated solutions that would have 
increased the torment experienced by the condemned during the execution 
process, such as breaking on the wheel or burning alive. These views did 
not in the end prevail, and two post-execution punishments were intro- 
duced instead, but in England and Wales, as in countries like Holland, 
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Germany and Ireland, the first half of the eighteenth century was certainly 
not a period when aggravated forms of execution were being increasingly 
shunned.” Indeed a significant minority of penal writers were vociferously 
advocating their introduction. When the early 1750s moral panic about 
violent robbery and murder made it expedient to increase the depth of 
sanctions imposed on those fully convicted of homicide, the authorities 
very deliberately chose two post-execution punishments as their means of 
doing so. They could have ridden the storm or used temporary expedients 
that would have avoided introducing any form of aggravated or 
post-execution punishments for the long-term. Why did they choose the 
combination of hanging in chains and dissection that became enshrined in 
the Murder Act? 


l1 THE LOGIC OF THE MURDER ACT AND ITs ROLE 
IN THE CAPITAL PUNISHMENT SYSTEM 


In 1752, under pressure from the press and the London public, but 
wishing to maintain the English law’s reputation as much less barbarous 
and torment/torture based than its continental counterparts, the author- 
ities may well have seen post-execution punishment as a useful compro- 
mise. The superior quality of the English law was an important plank in 
contemporary rhetoric about the rights of every ‘Free-born Englishman’. 
Making either dissection or hanging in chains into the standard penalty for 
murder not only built on already existing British penal traditions, but also 
avoided the introduction of what were regarded as continental extremes. 
These short-term factors do not, however, explain the longevity of the 
post-execution punishment regime introduced by the Murder Act. If the 
Act had been only a temporary compromise it would surely not have lasted 
for 80 years. Its longevity can certainly not be ascribed to its usefulness to 
Britain’s surgeons and anatomists. Although, until the 1820s, they gen- 
erally welcomed the trickle of murderers’ cadavers they received, the 
Murder Act supplied only a tiny and ever decreasing proportion of their 
needs. Indeed in London, which remained a very important centre for the 
teaching of anatomy throughout this period, the Act probably resulted in a 
reduction in the number of bodies available to the surgeons. Although 
historians have assumed that the Act increased the number of criminal 
corpses that were given to anatomy teachers in the metropolis, in fact it 
appears to have encouraged the development of procedures that meant 
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that the opposite would be the case. While the Act did not specifically lay 
down that from 1752 onwards only the bodies of murderers were to be 
made available to the surgeons, it appears that from that date onwards they 
were, in reality, almost completely restricted to this category alone. Before 
1752 the surgeons had been entitled to a certain number of executed 
bodies regardless of the nature of the crimes for which they had been 
sentenced to death. In the 1730s, for example, they received an average of 
five or six a year on this basis. After 1752 the supply of non-murderers 
bodies quickly disappeared and, given that an average of only two offenders 
a year were executed for murder in London between 1752 and 1832, the 
surgeons of the metropolis were clearly not major beneficiaries of the 1752 
Act.’ It was the judicial authorities rather than the surgeons that made sure 
that the Murder Act passed in the form it did. Given the power of the Law 
Lords in the Upper House, it could not have gone through so quickly 
without their approval and their leader—the powerful Lord Chancellor, 
Lord Hardwicke, who had great influence in both Houses of Parliament* 
—appears to have been quite intimately involved in shaping, or at the very 
least amending, the Act (Chap. 2). Moreover, once it was passed the 
judges stoutly defended it and made sure it stayed in place as an important 
part of the penal landscape for over three-quarters of a century. What 
functions did they see it as performing? 

Some of the Murder Act’s supporters may well have thought, at least 
initially, that it would act as a deterrent, and as late as 1796 the Attorney 
General was still suggesting that those about to commit murder might be 
prevented by their fear of dissection from going through with their 
intentions.” ‘From what little evidence we have,’ Richard Ward has sug- 
gested, ‘it seems that the crowd and those capitally convicted did indeed 
consider the exposure and desecration of the dead body to be a terrifying 
and shameful fate (although such a view was by no means universal).”° 
However, while it was probably the case that, as Rawlings has argued, ‘the 
threat of being dissected was presumed to be a great aggravation to the 
penalty’,’ and while it was almost certainly true that many of the poor cared 
deeply about the respectful burial of their remains,® we cannot assume (as 
Ward has rightly pointed out) that ‘the message that the authorities 
intended offenders ... to take from the punishment of the criminal corpse 
was inevitably internalised’.? In Holland there is no evidence that 
post-execution dissection caused any concern, and many contemporaries 
were well aware that the belief that post-execution punishment had a real 
role in preventing a significant number of murders was based on very shaky 
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foundations. Several writers recognized, for example, that many of those 
who chose to commit murder clearly believed that they would never be 
detected or prosecuted. As one 1750s commentator on the Murder Act 
observed ‘it is to be feared that this law will not produce the desired effect, 
for it is beyond all doubt that those who commit this crime always flatter 
themselves that they shall perpetrate it so secretly that it will never be 
discovered’.'! Other writers quite evidently appreciated that many mur- 
derers acted without even considering the future consequences. ‘I am 
convinced’, a correspondent wrote in the Gentlemen’s Magazine in 1786, 
‘that, at the time of committing the offence, the offender reflects not upon 
the punishment annexed to his crime’.'” Equally, as contemporaries often 
pointed out, if any did consider the consequences of committing homicide, 
it would have been their fear of death—rather than of their corpse’s 
post-execution treatment—that would have been crucial. ‘Surely’, as one 
nineteenth-century commentator observed, ‘if the risk of suffering the 
extreme penalty of the law would not keep a man from crime, the extra 
chance of being dissected after death could hardly be expected to do so.’!* 
By the early-nineteenth century even the most ardent supporters of 
post-execution punishment were admitting that the notion that it acted as 
a deterrent was almost completely irrelevant. Although both Tenterden 
and Grey continued, rather illogically, to suggest that penal dissection 
would help to ‘keep up that horror of committing murder’ for which the 
English had always been praised, by this point the idea that either penal 
dissection or hanging in chains would actually deter potential murderers 
had very little purchase, if indeed it had ever had any.'* 

When arguing in favour of penal dissection a number of the judges 
found it convenient to suggest that, since some convicted murderers broke 
down in court only after this part of the sentence had been read to them, 
the prospect of dissection must surely have acted, at least occasionally, as a 
deterrent. !* However, a convict’s post-sentencing behaviour was no guide 
to his or her pre-crime thinking, and the only murderers that the judges 
were able to observe were, of course, precisely those whom the prospect of 
dissection had failed to deter. The very real distress shown by a small 
number of convicts after sentencing cannot therefore be taken to indicate 
that fear of such a distant prospect had any general deterrent effect on those 
about to commit murder. ‘It is vain to plead, as an apology for such 
treatment, the influence of dissecting the murderer’s body upon the spread 
of crime. If the terrors of a violent death cannot deter the murderer, will 
the dread of having a few incisions drawn upon his lifeless and unfeeling 
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corpse wield a greater influence?’ the Leicester Chronicle asked in 1832. 
‘Can it be supposed that it is the surgeon’s knife after death, and not the 
hangman’s halter before it, that binds the check upon his sanguinary 
purpose’, it continued, ‘never was there yet one life preserved by that part 
of the judge’s sentence which consigns the body to the table of the sur- 
geon.’'° As Foucault has argued in relation to the use of imprisonment, it is 
possible for a punishment to be an almost complete failure as a means of 
preventing or reducing crime, but for it still to successfully achieve other 
social or penal effects that ensure that it remains an important part of the 
criminal justice system, and the Murder Act may well have survived for 
such a long time for very similar reasons.'’ The continued support that 
penal dissection received well into the nineteenth century from the judges 
and from influential figures of various political persuasions, such as Peel and 
Grey, primarily arose not from its power as a preventive measure, but from 
its vital role in creating a significant degree of differentiation in the pun- 
ishments inflicted on murderers, compared to those imposed on the many 
minor non-violent offenders who were also being sentenced to death 
throughout the long eighteenth century. 

As the Bloody Code expanded rapidly in the seventeenth and 
early-eighteenth centuries, and as the range of small-scale thefts, coinage 
offences, forgeries and Black Act-related offences that were subject to the 
death penalty constantly increased, the criminal law became very vulnerable 
to the criticism that it lacked sufficient differentiation. By the 1740s, when 
several other frequently committed felonies such as sheep-stealing were 
added to the penal code, these criticisms were becoming ever more stri- 
dent. The post-execution punishments imposed by the Murder Act gave 
the authorities a means of responding to these criticisms without having to 
remove the capital sanction from any of the relatively minor property 
offences they had recently added to the Bloody Code. Although some later 
eighteenth- and early-nineteenth-century commentators still criticized 
these post-execution punishments for not creating a sufficiently large dif- 
ferentiation in the sanctions imposed on murderers, the representatives of 
the judicial establishment continued to regularly argue in Parliament in 
1786, 1796, 1813-1814, 1828, 1829 and even in 1831-1832 that this 
was precisely what these extra punishments achieved. Even if, as seems 
likely, hanging in chains and dissection were not usually effective as 
deterrents, some form of post-execution punishment was clearly regarded 
by the judicial authorities as a necessary component of the capital 
punishment system and as an important part of its rationale, and their 
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belief in it as such was the main reason it remained largely intact until the 
early 1830s. 

When the Bloody Code was criticized for punishing a starving sheep 
stealer or an impoverished young pickpocket with the same sentence as that 
given to someone who had murdered his or her master, marital partner or 
robbery victim, the Murder Act enabled the authorities to argue (and 
perhaps to believe) that this was not the case. For this reason, even as late as 
1829, when they warned Warburton not to even attempt repeal, they were 
prepared to stoutly defend penal dissection. Only when the Whigs finally 
began to sweep away the Bloody Code in the early-to-mid 1830s could the 
differentiating role of penal dissection in particular be allowed to disappear 
and/or be replaced by the relatively minor post-execution sanction of 
burial in the prison grounds, which was to last for more than a century.’® 
In order to understand why the administrators of the criminal justice sys- 
tem used the criminal corpse in the way they did, and why post-execution 
punishment survived for so long in the face of both complex changes in 
society’s attitudes to death,'? and growing sensibilities about violent 
punishments, we need to take this contemporary legal rhetoric about the 
need for differentiation more seriously than historians have hitherto done. 
Few contemporaries believed in penal dissection as a deterrent, but suc- 
cessive judges, Lord Chancellors, Attorney Generals and Home Secretaries 
(with the very brief exception of Lord Lansdowne) were well aware of its 
important role within the broader rationale of the capital punishment 
system and stoutly defended it principally for that reason. 


2 ‘THE BROADER QUESTIONS RAISED BY THE HISTORY 
OF Post-EXECUTION PUNISHMENT AND THE MURDER ACT 


This analysis of the inner logic of the Murder Act, and of the reasons why it 
inaugurated such a lengthy period of mandatory post-execution punish- 
ment, has also highlighted the role played by both the twelve judges, and 
by specific Lord Chancellors and Lord Chief Justices, in making and 
shaping the English criminal law in this period. The formative roles played 
by men like Hardwicke, Loughborough, Eldon and Ellenborough in 
debates and legislative initiatives about post-execution punishment clearly 
support Hay’s suggestion that though ‘few in number’, the judges ‘had 
great legislative influence.” In defending the use of post-execution 
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punishment as a means of creating penal differentiation during the 1786 
debate the future Lord Chancellor, Lord Loughborough, made it clear he 
believed that, by custom and precedent, the judges should have almost 
complete control over any major piece of criminal justice legislation. ‘In all 
preceding times,’ he suggested, ‘every bill relative to the criminal justice of 
the country, and its mode of execution, was submitted to the opinion of 
the Judges in the first instance’, the judges being the group ‘most likely to 
discover any defects.’*! In this he clearly had the support of both the Prime 
Minister and the Home Secretary who in the 1786 debate announced that 
‘he concurred entirely with the noble Lord (Loughborough) that all bills 
affecting the criminal justice of the country, ought to receive the appro- 
bation of the judges previous to their being proposed to Parliament.” 
Judges like Eldon and Ellenborough, who played a vital role in delaying 
the repeal of the Bloody Code in the early-nineteenth century also 
appealed to what Hay has described as the ‘quasi-constitutional doctrine 
that criminal law bills had to originate with the judges or at least be 
endorsed by them’.** The great opponent of capital punishment in this 
period, Samuel Romilly, regarded this as a ‘most unconstitutional doc- 
trine’, and after being informed by Lord Ellenborough that any bill 
‘commenced in the Lords’ would always be ‘referred to the judges in the 
first instance’** he made his disagreement clear. The judges, he argued, 
were like ‘a fourth member of the Legislature who are to have ... a power 
of preventing any proposed measure not only from passing into law, but 
even from being debated and brought under the view of Parliament’.?° 
Romilly’s failure to get significant elements of the capital code repealed 
before his death in 1818, which was in no small part due to the concerted 
opposition of the judges, suggests that his constitutional arguments made 
little headway. As we have seen in this study, the judges remained very 
powerful right up to the early 1830s. In 1813-1814 Ellenborough and 
Eldon undermined Romilly’s attempts to completely abolish the use of 
aggravated execution methods against those found guilty of high treason,”° 
and right through to 1831 the judges continued to successfully defend the 
use of penal dissection because they believed that some form of differen- 
tiation should be preserved in cases involving murder. The longevity of 
both the Bloody Code and the Murder Act was in no small measure a 
function of the powerful voice the judges continued to have throughout 
the Georgian period.” Further research is needed on private and gov- 
ernmental sources in relation to other types of penal legislation before we 
can fully understand how deep the judges’ stranglehold was, and how long 
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it lasted. However, the debates studied here suggest that in the eighteenth 
and early-nineteenth centuries the balance of constitutional arrangements 
between the legislature, the executive and the judicial authorities gave the 
judges very substantial power.”’ 

We also need more research on the relationship between English policies 
in relation to both aggravated forms of execution and post-execution 
punishments, and the rituals used in colonial and semi-colonial contexts— 
for example in the West Indies, in America and in Ireland. The oft-repeated 
rhetoric about the mildness of English punishments and their lack of any 
elements of torture had relatively little purchase in many colonial contexts. 
The rulers of British colonies such as Jamaica, for example, made consid- 
erable use of aggravated forms of execution such as burning without pre- 
vious strangulation and gibbeting whilst still alive. They also resorted to 
spiking (decapitation followed by the display of the offenders head on a 
pole), a punishment that was still being used quite extensively in Ireland 
during the crisis years of the 1790s.”? As Clare Anderson has pointed out, 
‘in the colonies, gruesome forms of mutilation constituted an element of 
capital sentences for much longer than in Great Britain’,*? and further 
research is clearly needed to analyse when and why this pattern changed. 

It is also clear from both the work presented here and from Rachel 
Bennett’s research on Scotland (which was also undertaken as part of the 
Wellcome-funded ‘Power of the Criminal Corpse’ project) that the use of 
post-execution punishment and of aggravated execution rituals was by no 
means uniform across the United Kingdom. Although it was not in use 
during the period considered here, breaking on the wheel was still being 
used in Scotland in the seventeenth century despite the fact that no such 
usage can be traced in England. Moreover, individual Scottish criminals 
were still having their hands cut off prior to execution in 1750, 1752, 1754 
and 1765—despite the fact that this punishment had long been abandoned 
in England and Wales by the eighteenth century. Conversely, the use of 
gibbeting in a significant number of cases was effectively over in Scotland 
by 1780—two decades before the same change happened in England— 
although the final occasion on which a Scottish offender was hung in chains 
was in 1810, which was not dissimilar to the timing of the ending of 
gibbeting in England if the two very short-lived attempts to revive it in 
1832 are set aside.*! In Ireland, by contrast, although gibbeting seems to 
have been less widely used after the Act of Union in 1800, it could still be 
resorted to quite extensively—as it was in the punishment of those found 
guilty of the Wild Goose Lodge outrages in 1816.°7 
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There were also, as we saw in Chap. 3, very significant differences within 
England and Wales in the use of post-execution punishments. The geog- 
raphy of gibbeting polices analysed in Chap. 3 indicates clearly that the 
main areas on the western periphery—Cornwall, Cumbria and almost all of 
Wales were much more reluctant to hang offenders in chains than the rest of 
the country, and almost completely refused to gibbet those only accused of 
property crime. This new research therefore confirms Peter King and 
Richard Ward’s recent work on the very different penal regimes to be found 
on the western periphery. Not only, as they have shown, were these regions 
very reluctant to execute offenders for anything but murder but there was 
also concerted and often vocal opposition in many of these areas to the use 
of gibbeting.** The complex reasons behind these patterns require further 
research, but the limited colonial and Irish evidence available suggests that 
there may well have been a relationship between the level of post-execution 
or aggravated execution methods resorted to and the degree of threat that 
the authorities perceived themselves to be under in any particular area.** 

The intensive study of contemporary discourse and practice in relation 
to post-execution punishment presented in Chaps. 3 and 4, when com- 
bined with recent work by Devereaux and Poole and others on various 
aspects of the capital punishment system, raises important questions not 
only about the geography but also about the chronology of penal change. 
Why did the period from the late 1780s to the early-nineteenth century 
witness such important changes in execution policies, and in attitudes to 
both gibbeting and scene of crime hangings? The mid-1780s, it seems, 
marked the high watermark of the Bloody Code regime. In the midst of yet 
another post-war panic about rising crime rates, Madan’s pamphlet 
demanding the execution of all capitally convicted offenders coincided in 
1785 with a brief experiment in which certain assize judges did just that." 
However, this policy quickly proved unsustainable, provoking a very 
negative reaction in the press, and within a few years it began to be very 
gradually reversed. By 1788 Pitt was quietly but systematically upping 
pardoning rates, and within three years the aggravated punishment of 
burning at the stake was ended by Parliament.*° During the first decade of 
the nineteenth century gibbeting was almost completely abandoned, scene 
of the crime hangings nearly ceased and another very distinct policy change 
by the judges further reduced the proportion of capital convicts that were 
actually hanged.*” Historians have yet to fully explore some of the para- 
doxes of this period. Precisely why Pitt’s so called ‘Reign of Terror’ was a 
period of relatively low hanging rates still needs to be fully researched,** 
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and some historians have struggled to explain why Eldon and 
Ellenborough, both of whom were staunch supporters of the Bloody 
Code, decided to drastically cut the proportion of capital convicts that were 
hanged in the first few years of the new century. On reflection, however, 
the policies pursued by these leading judges, which also included ending 
the use of hanging in chains against property offenders (Chap. 3), were 
entirely logical. These men set about quietly modifying the use of 
post-execution punishment and expanding the pardoning system not for 
reasons of humanity but as a defensive strategy. The policies they pursued 
were designed to achieve a broader goal—the preservation of the Bloody 
Code. In the face of increasing opposition to the hanging of property 
offenders, higher pardoning rates were the price that had to be paid in 
order to maintain the judges’ ability to use capital punishment against a 
wide variety of offences. In the 1820s Peel followed the same broad logic, 
making relatively minor legislative concessions in Parliament in order to 
delay the large-scale repeal of the capital code.?? Indeed Peel and Eldon, as 
Home Secretary and Lord Chancellor, combined in that decade to delib- 
erately keep the numbers going to the London scaffold down. Eldon had 
clearly learnt important lessons from the wave of anti-hanging publicity 
produced when as many as twenty metropolitan offenders were hanged at 
one time in the mid-1780s.*° ‘Times are gone by when so many persons 
can be executed at once’ he told Peel in 1822,*! and the significance of 
Eldon’s remark was clearly not lost on the Home Secretary. Peel was aware 
of ‘the increasingly obvious moral and practical limits of England’s bloody 
code,’ and it is no coincidence that he worked hard throughout his tenure 
at the Home Office to insure that no more than three or four offenders 
usually went to the London gallows at any one time.*” Both the positive 
changes in pardoning policies adopted by Pitt, Eldon and Peel, and the 
changes made during the same period in post-execution punishment 
policies—seen in the abandonment of burning at the stake, the virtual 
ending of gibbeting and the partial repeal in 1814 of the aggravated 
penalties imposed on the bodies of traitors—can best be seen as gradual but 
cumulative retreats in the face of a growing groundswell of opinion that 
was increasingly critical of both the Bloody Code and of the public 
post-execution punishments that remained part of the same penal package. 

From this perspective Gatrell’s model of criminal justice reform, which 
argues for a sudden and unprecedented change in the early 1830s and 
against any notion of an effective medium- to long-term erosion in support 
for the death penalty before that date, appears highly problematic.** 
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By highlighting key changes in post-execution policy, such as the funda- 
mental collapse in the use of hanging in chains in 1802, this study has 
added further weight to those who have put forward a very different 
view.** This suggests very strongly that public attitudes were changing well 
before the end of the eighteenth century, forcing the judicial authorities to 
increase pardoning rates at fairly regular intervals and to abandon or heavily 
curtail those execution processes that the public were finding increasingly 
unacceptable or barbarous. The capital punishment system did not there- 
fore, as Gatrell has argued, suddenly fall off a cliff around 1830. Nor is it 
possible to agree with his suggestion that sensibilities only changed at this 
point because the Bloody Code was already collapsing.“ As Devereaux has 
pointed out as part of an excellent and much broader critique of Gatrell’s 
position, the latter’s own analysis acknowledges a growing public sensibility 
compared to earlier periods, but then ignores the implications of his 
assertion that the people ‘would not put up with’ mass executions by the 
early-nineteenth century.*° There are many other problems with Gatrell’s 
analysis.*” He wrongly minimalizes the significance of the mass petitions 
against capital punishment that were received by Parliament in the 1820s, 
by comparing them with other campaigns, such that against slavery, which 
would inevitably have attracted greater attention because they invoked the 
sympathy of large sections of the population, rather than being simply 
concerned with the treatment of a group towards whom most people 
would inevitably have felt ambivalent (if not downright hostile).** Gatrell 
also failed to understand the chronology of what was happening outside 
the metropolis and its immediate environs. My own recent work with 
Richard Ward, for example, has shown that on the periphery of England 
and Wales the inhabitants began to oppose and largely end capital pun- 
ishment for property crimes more than three-quarters of a century before 
1830.*? Moreover, the history of post-execution punishment presented 
here casts further doubt on Gatrell’s view. The collapse of hanging in 
chains in 1802-1803, for example, which clearly coincided with an 
increasing sense that this practice was now seen as barbarous, indicates that 
sensibilities were already changing well before 1830 and that the author- 
ities recognized that fact. 

The fundamental problems that undermine Gatrell’s insistence on dis- 
continuity—on the primacy of the 1830s as a moment of sudden and 
unprecedented change—can, however, lead us into putting too much 
emphasis on continuity. The changing policies towards post-execution 
punishment (or towards capital punishment more generally) we have 
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observed here cannot be explained by any simple unidirectional model 
based on the assumption that the main driver of change throughout this 
period was the gradual growth of humanitarian ideas and sensibilities about 
the use of violent punishments. Rather than a pattern of general long-term 
decline in support for the use of post-execution punishments throughout 
the period from the early-seventeenth century to 1832, this detailed study 
has suggested a very different chronology. As Ward has pointed out the 
Murder Act ‘cuts across the growing humanitarianism, civility and urbanity 
which several historians have posited as defining features of penal 
reform.”°° Rather than a picture of continuous decline in both execution 
levels and in the degree to which execution processes contained extra and 
aggravating procedures, the eighteenth century stands out as a separate and 
very distinct era in the history of capital punishment, and this is further 
confirmed when the patterns found in England are compared to those on 
the continent. 

As Ward has pointed out in his recent comparative overview, the 
growing use of post-execution punishments in England—both informally 
in the first half of the eighteenth century and then formally from 1752 to 
the early nineteenth-was part of a much more general eighteenth-century 
European resurgence in execution levels and in the severity of the capital 
sanctions meted out to offenders.°’ Citing evidence from Holland, 
Germany and Ireland he argues that in many parts of eighteenth-century 
Europe (and indeed of North America), aggravated forms of the death 
penalty became more frequent, especially in the first half of the century.°7 
However, since by 1700 most of these aggravated execution procedures 
had been quietly transformed by the authorities from pre- to 
post-execution punishments, (by, for example, discretely strangling the 
victim before breaking on the wheel or burning at the stake) in many parts 
of Europe the net effect was to make the eighteenth century into the prime 
century of post-execution punishment.°*? However, although there was a 
brief but large surge in the numbers executed in England during the crime 
wave that followed the end of the Napoleonic wars, this eighteenth-century 
European resurgence did not continue into the nineteenth century. 
Spierenburg has argued that increased sensitivity moved the authorities to 
discontinue the display of the bodies of executed offenders in Western 
Europe around 1800, and there is considerable evidence suggesting that he 
is correct.°* The exposure of criminal corpses in the Netherlands was ended 
in 1795, in Bavaria in 1805, in Prussia in 1811 and in Wurttemberg— 
where many of the bodies where then given to the anatomy schools—in 


5 CONCLUSION 195 


the same year. Most of the rest of Germany soon followed, while the final 
gibbeting in Scotland took place in 1810.°° Since the collapse of gibbeting 
in England also took place at the beginning of the nineteenth century, 
those who ran the English criminal justice system were very much in step 
with their continental counterparts. Formal repeal in relation to hanging in 
chains may not have come until 1834, but practice on the ground in 
England was changing at a very similar pace to that found in Europe. 

Given that at various times in the half century before 1752, (1694— 
1701, the mid 1730s and the early 1750s) the English Parliament came 
much closer than historians have previously realized to adopting some of 
the aggravated execution methods used on the continent (Chap. 2), much 
of this study has indicated that English and European capital punishment 
debates and practices may not have been as divergent as contemporaries 
often suggested. The mixture of post-execution punishments used in 
England was more centred on penal dissection than that found on the 
continent. However, although the history of penal dissection in Europe has 
still to be properly researched, some continental countries did make con- 
siderable formal and informal use of dissection.°° England’s mixture of 
post-execution punishments was not necessarily always the same as that 
found on the continent, but when we study the chronology of change the 
similarities clearly outweigh the differences. 


3 RETHINKING GARLAND’S MODEL OF CHANGING ‘MODES 
OF CAPITAL PUNISHMENT’ 


Finally it is important to review the implications of the history of 
post-execution punishment in England for David Garland’s interesting and 
much-used model of changing ‘modes of capital punishment.’°” Garland’s 
model is based on three categories and periods—‘early modern’, ‘modern’ 
and ‘late modern’, the last of which will be ignored here since it deals with 
the period after 1945. In the early modern mode newly emergent states 
gave the death penalty a central role in the task of state building, rather 
than seeing it simply as a means of responding to or preventing crime. By 
ensuring that the death penalty involved elaborate public ceremonies and 
horrifying and painful aggravated execution techniques, usually followed 
by the long-term public display of the criminal’s corpse, early modern states 
turned the infliction of capital punishment into a key instrument of rule 
and an elaborate display of their power. The death penalty was also used 
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against a large number of offenders and a very considerable range of 
offences in the early modern period and the diverse forms it took—from 
simple hanging to elaborately choreographed breakings on the wheel— 
enabled the precise level of torment involved to be adjusted in individual 
cases according to the status of the accused or the heinousness of the 
offence.”’ 

By contrast, in Garland’s ‘modern’ mode the death penalty was no 
longer a central plank of penal policy but merely its ultimate sanction. It 
was used against very few offenders and confined to a very small range of 
offences—primarily murder and treason. The key purpose was penal not 
political—to control and deter crime. In the ‘modern’ era executions 
became private rather than public events, and followed a single format with 
no variations according to status or offence. Executions were not designed 
as spectacles of suffering but were meant to be both efficient and humane, 
with no elements of pre- or post-mortem torment, nor of any other form of 
aggravated execution procedure. The aim was speed not ceremony. 
Executions were now intended to be simple silent backstage events rather 
than noisy public performances in which elaborate rituals were followed.’ 
It will be clear by now, however, that—in England at least—the capital 
punishment regime of the long eighteenth century, and the growing role of 
post-execution punishment within that regime, fits very uneasily into either 
Garland’s ‘early modern’ mode or into his ‘modern’ one. 

By the early-eighteenth century at the latest the English were moving 
rapidly away from many of the key characteristics of Garland’s early 
modern stage in which ‘the order of the world depended on these 
slaughters’ and the state used ‘shock and awe’ tactics (i.e. intensely 
choreographed public and often cruel execution rituals) to assert its claims 
to authority, to impress the populace and to strike fear into its enemies.°” 
English penal debate and the punishment policies it generated had moved 
decisively towards the ‘modern’ stage in which the death penalty was no 
longer an unquestionable expression of sovereign power but a tool of penal 
policy like any other.” The British fiscal-military state was well established 
by the second third of the eighteenth century and no longer needed 
elaborate and painful execution rituals to make claims about its right to 
rule, although such rituals could still be useful at moments of crisis such as 
the Jacobite Rebellions.©* Instead the gallows was now a subtle and 
selective policy instrument, adapted to the needs of the criminal justice 
system and therefore increasing subject to debates about its utility and 
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efficiency in comparison to other emerging modes of punishment such as 
transportation or imprisonment. 

On the other hand, however, several features of the capital punishment 
system that developed in England between the early eighteenth century 
and the capital punishment reforms of the early nineteenth do not match in 
any way the characteristics of a ‘modern’ capital punishment regime put 
forward by Garland. Although executions were less frequent in the eigh- 
teenth century than they had been in sixteenth, the death penalty was still 
used very extensively against a wide range of offences, many of which were 
minor property crimes. Capital punishment therefore remained a central 
plank of penal policy rather than being the punishment of last resort used 
only in particularly heinous cases. Methods were also far from uniform. 
Indeed the growing use of hanging in chains and of penal dissection well 
before 1752 and their formal adoption under the Murder Act, along with 
the proliferation of crime scene hangings, suggests that modes of execution 
were becoming more diverse rather than moving towards the ‘modern’ 
more uniform mode. Moreover, far from being privatized speedy backstage 
events, executions remained very public and, since newly gibbeted corpses 
and public dissections attracted huge and often unruly crowds, the intro- 
duction of post-execution punishments made the execution process even 
more public, prolonged and difficult to control than it already was. 
Dissections could last several days. Gibbeting deliberately created a 
long-lasting and very public presence, which was designed to be highly 
visible and shocking. The choice of punishment—simple hanging, burning 
at the stake, dissection, skeletonization, hanging in chains, crime-scene 
hanging (or sometimes a combination of these) was often related to the 
nature of the crime and sometimes to the status or gender of the offender. 
Several features of eighteenth-century practice therefore stood in stark 
contrast to the ‘modern’ model put forward by Garland. 

The mode of capital punishment that was used in England for most of 
the eighteenth century and for the first third of the nineteenth was 
therefore neither ‘early modern’ nor ‘modern’. Nor can this ‘long eigh- 
teenth century’ be seen as a period of gradual transition from early modern 
to modern modes. Eighteenth-century historians have rightly emphasized 
that the number of capital statutes grew from 50 to around 200 between 
1680 and 1820,°° but those parts of the Bloody Code that resulted in 
significant numbers of death sentences were largely, though not entirely, in 
place by the early 1740s if not before. Most of the key characteristics of the 
Bloody Code and of the capital punishment and _post-execution 
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punishment regime that we have analysed here stayed in place for nearly a 
century. Thus, what we might call ‘the long eighteenth-century mode’ of 
capital punishment had its own character and logic very different from 
either of Garland’s two ideal types/periods. 

The intermediate and yet distinct nature of this separate period in the 
history of English capital punishment comes out clearly when we study 
both its quantitative and its qualitative dimensions. In the century before 
the 1830s the English courts did not execute the huge numbers seen in the 
sixteenth and early-seventeenth centuries, especially on the periphery in 
Wales and western England where very few property offenders were 
actually hanged,°* but across the rest of England many non-violent 
property offenders were still sent to the gallows. Moreover, the distinct 
character of the capital punishment regime of this period is even more 
evident when we look at its qualitative dimension. Faced with the need to 
punish certain particularly heinous offences with a greater scale and depth 
of sanctions than simple hanging, the British Parliament considered, but 
ultimately rejected, the torment-based punishments that in their new 
post-execution forms were undergoing something of a renaissance in 
early-eighteenth-century Europe. Instead they chose to adopt two already 
rapidly developing post-execution punishments—hanging in chains and 
dissection (as well as turning burning for petty treason and almost all high 
treason sanctions into post-execution punishments by ensuring the offen- 
der was killed before being subjected to them). In order to create at least 
some element of differentiation, they moved even further away from uni- 
formity and deliberately introduced a greater diversity of execution forms, 
while at the same time developing an increasing number of sentencing 
options in non-capital cases by the use of transportation, imprisonment, 
hard labour on the Thames and solitary confinement.® In this period, 
when a much wider range of minor property crimes could potentially be 
punished by death than had even been the case in the classic ‘early modern’ 
period, post-execution punishment provided a coherent response to those 
who pointed to the unfairness of giving the same sentence to both minor 
thieves and those who had committed premeditated murders. This long 
eighteenth-century capital punishment regime had its own logic within 
which post-execution punishment undoubtedly played an important 
part. The century before the reforms of 1830s was not only the period 
during which the Bloody Code was both well established and almost 
completely unrepealed, it was also the age of capital punishment diversity 
and penal differentiation. For at least 70 years from the rise of hanging in 
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chains in the 1720s and 1730s to around 1802-1803, and then in its 
modified dissection-centred form until the repeal of the Murder Act in the 
early 1830s, post-execution punishment played a significant role. It is no 
coincidence that that the Murder Act was repealed just as most of the 
Bloody Code was also being expunged from the statute books. There was 
an intimate relationship between changes in the breadth and quantity of 
capital punishment (i.e. in number of offences deemed worthy of the death 
sentence and in the frequency of executions) and changing policies in 
relation to the quality of that punishment (i.e. in the level of post-execution 
punishments inflicted on the corpse of the condemned). This study 
therefore suggests two broader conclusions that may help us to think in 
fresh ways about the history of capital punishment in this period. First, that 
the long eighteenth century was a very separate and specific era in the 
history of the death penalty in England and Wales. And secondly, that 
post-execution punishment played a significant role within the framework 
of ideas, policies and rationales that shaped that era. 
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